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DENNING VS. KELLY 

• By filing a motion to rule the plaintiff to give security for costs, and taking 
the judgment of the court thereon, defendant concedes the jurisdiction of 

- the court, and waives objections thereto, the matter of the motion being 
subsequent, in the order of pleading, to objections to the jurisdiction. 

The motion being signed by Attorney, presupposes leave of court, and by 
that also the jurisdiction is conceded. 

Appeal from the Carroll Circuit Court. 

Bowels Denning brought an actiem -of assumpsit against Hardy 
Kelly, to the April term of the Carroll Circuit Court, 1846. There 
were two counts in the declaration : the 1st, alleging that the 
defendant was indebted to plaintiff in the sum of $150 for money 
lent, &c.: the 2d, alleging a like indebtedness for money had 
and received, &c. At the return term, the defendant, having 
been- duly summoned, eppeared, by attorney, and filed the fol-
lowing motion:
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"And on this , day comes the said defendant, by his attorney, 

and moves the court here • to rule the said plaintiff to give bond 
and good security for the costs of suit in this case, for the reason 
that the said plaintiff is insolvent, and unable to pay the costs 
of suit."	 Reagan. & Costa. 

Which motion was overruled by the court. Defendant then 
filed the following plea : 

"And the said defendant, Haaily Kelly, in his own proper per-
son, comes and says the court ought not to take cognizance of 
this case, because he says that the sum in controversy between 
him, the said defendant, and the said plaintiff, does not amount 
to the sum of one hundred dollars, but to the sum of five dollars 
and forty cents; and the said defendant further avers, that, by 
the . constitution and laws of the State of Arkansas, the courts 
of justices of the peace, within and for the county of Carroll, in 
said State, have original and exclusive jurisdiction Of the subject 
matter of this suit, and this he, the said defendant, is ready to 
verify; wherefore, he prays judgment if the court here will or 
ought to take cognizance of the subject matter of this case, and 
that the writ in this behalf may be quashed." 

After the plea was filed, plaintiff moved for judgment "for 
want of a sufficient and issuable plea," which the court over-
ruled, and he excepted. Plaintiff declining to answer the plea, 
the court rendered judgment that the writ be quashed, the suit 
dismissed, defendant discharged, and that plaintiff pay the costs. 

The cause was tried before the Hon. Wm. W. FLOYD, judge. 
Plaintiff appealed-. 

D. WALKER, for the appellant, contended that the defendant 
admitted the jurisdiction of the court by filing a motion to rule 
the plaintiff to give security for costs. 

WALKER, J., not sitting. 

SCOTT, J. The defendant's motion by attorney for a rule upon 
file plaintiff for security for costs under the provisions of the
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statute, (Digest, 280, sec. 3,) which was adjudged against him, 
clearly precludes the plea to the jurisdiction of the court which 
he afterwards filed. 

The matter presented to the court by motion, although autho-
rized to be presented in that manner, and allowed to be present-
ed at any time during the pendency of the suit, was neverthe-
less in its nature matter in abatement. Had the insolvency 
alleged in the motion been properly presented and satisfactorily 
shown to the court, the plaintiff would have been ruled to give 
security for costs, and on his failure to do so, his suit, on mo-
tion, would have been dismissed. geither the manner of inter-
posing this dilatory defence, or the time allowed for its inter-
position changes its nature, as has been in effect repeatedly he/d 
by this court of prerequisite bonds for costs. Clark /es. Gibson, 

2 Ark. 113. Webb vs. Jones & Prescott, ib. 332. Didier et al. vs. 

Galloway, 3 Ark. 503. Hardwick et al. vs. Campbell & Ca., 2 

Eng. 120. 
The law has prescribed and settled the order of pleading, that 

the defendant is to pursue when brought into court by the plain-
tiff. That order is, 1st, To the jurisdiction of the court. 2d. 
To the disability of the plaintiff. 3rd. In abatement. He can-
not plead successively two pleas of the same kind or grade. 
And if he pleads a plea belonging to a subsequent order or division, 
he thereby loses the privilege of all pleas comprehended in any 
prior order or division; in other words, such subsequent plea is 

an admission that none of the previous objections exist. Gould's 

Pleading, chap. 5, sec. 10. Story's Pleading, 73. 1 Chitty's Plead-

ing, 440. Whenever a defendant would except to the jurisdic-
tion of the court in a case like this, where the exception must 

be taken by plea, if taken at all, he must do so before he offers 
any other plea, "for in such a case, if he refers to the court any 
other question than that of its own jurisdiction, it is a tacit admis-
sion that the court has a right to judge in the cause: or in other 
Itrords, it has jurisdiction. And thus, all exceptions to the juris-
diction are waived." Gould's Pl. chap. 5, sec. 13. 

In the case before us, the defendant by his motion referred to
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the court the question of the insolvency of the plaintiff, which 
went, not to his disability to sue in the first instance, but to his 
disability further to maintain his suit, and thus presented mat-
ter comprehended in the second series in the fixed order of plead-
ing, and thereby precluded himself from afterwards interposing, 
by plea, any matter comprehended in the first of the series and 
admitted the jurisdiction. And not only did he waive all ex-
ceptions that he could have taken to the jurisdiction by plea, 
and thus admit the jurisdiction by the matter to the disability 
of the plaintiff which he had thus presented to the court for ad-
judication, but he did so by the manner in which he presented 
that matter; for having presented it by attorney, through the 
instrumentality of a written motion, signed by him as such, the 
rule of pleading applied, that in such case, "the attorney is 
supposed to have signed it by leave of the court, and asking 
of leave, is considered a tacit admission of the jurisdiction." 
Gould's Pleading, chap. 5, sec. 27. True it is, that such implied 
admission, proceeding as it does upon the ground that the at-
torney is an officer of court, obviously cannot aid the jurisdic-
tion except in cases in which the objection to the jurisdiction 
must be taken, if taken at all, by plea, and can be taken in no 
other way. But this is a case of that very character. And, 
besides all this, the defendant's motion presupposes jurisdiction 
in its very object—the security of costs to be adjudged—which 
can only be adjudged by a court having jurisdiction of the subject 
matter. Then the defendant's supposed plea to the jurisdiction 
of the court, was no plea at all—a mere nullity—and interposed 
no obstacle whatever to the plaintiff's motion for judgment, 
which was erroneously overruled. And the subsequent judgment 
in favor of the defendant being also erroneous, it must be reversed 
and the cause remanded, with leave to the defendant to plead to 
the merits at least, and also, first plead any other matter from 
which he may not have been by his acts or omissions by law 
precluded, if there be any-such matter.


