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RAPLEY & CO. VS. PRICE, NEWLIN & CO. 

OD the 17th March, 1847, R. & Co. executed a power of attorney to C., au-
thorizing him to confess judgment on a note in favor of P. N. & Co., with 
a proviso that if they paid $560 on the note on or before the —day—, 1847, 
the power was thereby to be revoked ; C. confessed judgment on the note 225 
June, 1847. HELD, on error, that the blank date in the power of attorney 
might be supplied by parol evidence, and that this court would presume 
in favor of the judgment below, that it was done, the contrary not affir-
matively appearing. 

HELD, further, that the attorney was not bound to prove that the payment 
mentioned In the power was not made. 

HELD, moreover, that, Inasmuch as it did not affirmatively appear of record 
that the execution of the power was proven before the judgment was con-
fessed, the court had no jurisdiction of the persons of the makers thereof, 
and the judgment was invalid. 

Writ of Error to Pulaski Circuit Court. 

Judgment by confession, taken in the Pulaski Circuit Court, 
at the April term, 1847, before the Hon. WILLIAM H. SUTTON, 

judge. The transcript shows the following proceedings in the 
court below :

"Proceedings had June 22, A. D. 1847. 
Callender Price, Thomas S. Newlin, and Benja-1 

min Marshall, partners under the style of Price,
I T	A 
I IN ti.SSUMPSIT :


CONFESSION OF


JUDGMENT. 

Newlin & Co., Plaintiffs, 

Vs. 

Charles Rapley and Abraham Rapley, partners 
under the style of Charles Rapley & Co., De-
fendants. 
At this (lay appeared the said plaintiffs, by E. Cunimins, their at-
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torney, and ffie their declaration herein, andc also a power of at,- 
torney, in writing, authorizing and empowering the said Ebe-
nezer Cummins to appear before the court here, and confess 
judgment in favor of said plaintiffs in . this behalf : 

Whereupon, comes the . said defendants, by their said attorney 
in faci, Ebenezer Cummins, and here, in open court, say that 
they cannot deny but that they are justly indebted to said plain-
tiffs in the sum- of fourteen hundred and five dollars and twenty-
two cents, the balance due on the promisory note mentioned in 
said plaintiffs' declaration, with interest thereon at six per cent. 
per annum from this date until paid, in damages, and thereupon 
confess a judgment in favor of said plaintiffs for that amount. 
And it appearing to the court that the proper affidavit has been 
made and filed by said plaintiffs: it is, therefore, considered and 
adjudged, by the court, that said plaintiffs do have and recover 
of and from the said defendants the said sum of," &c. Judg-
ment for the amount above named, with costs, in the usual form. 

Then follows plaintiffs' declaration above referred to, in the 
usual form in assumpsit, on the note named in the judgment. 
Then this power of attorney : 

"Know all men by these presents, that we, Charles Rapley 
and Abraham Rapley, partners under the style of Charles Rap-
ley & Co., for divers good and sufficient considerations, do hereby 
constitute and appoint Ebenezer Cummins, Esq., our true and 
lawful attorney, for us, and in our names to appear before any 
court having jurisdiction thereof, and then there acknowledge 
and confess judgment against us for, and upon the promisory 
note set out and described in the annexed and foregoing decla-
ration, deducting therefrom the sum of $300, paid thereon 11th 
August, 1846, and $136, paid thereon the — day —, 1846, 
for balance of principle and interest due thereon; and this power 
is to be irrevocable: Provided, however, If we pay on the said 
note, on or before the — day of —, 1847, the sum of $560, 
then this power is to be revoked and ineffectual upon such pay-
ment being made, and the same to be void, and if such payment
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be made at or before the time aforesaid. Witness our hands and 

seals, this 17th day of March, 1847. 
CHARLES RAPLEY, 	 [SEAL.] 
ABRAHAM RAPLEY, [SEAL.] 

This power is not to be executed until the 1st of May, 1847. 
E. CUMMINS." 

Then follows the note upon which the judgment was confessed, 
and an affidavit, by E. Cummins, made in open court, "that there 
is no fraud in the transaction in respect of entering the judgment 
on the within declaration, and that the sum of $1,405.22, as I 

verily believe, is now jiistly due on the claim within described 
by Charles Rapley and Abraham Rapley, to the plaintiffs therein 
mentioned." Defendants brought error. 

RINGO & TRAPNALL, for the plaintiffs. The act of an attorney 
in fact not within the terms of the power, is void, ( Story's Coin. 

on Agency, 66, s. 68, 69,) it must appear on the record, by the 
power produced and filed, that the attorney in fact is authorized 
to appear, at the time when, and in the court where the confes-
sion is made, otherwise the court has no jurisdiction over the 
principal and the judgment is void. (McKnight vs. Smith, 5 

Ark. 406.) The period within which the payment was to be 
made, and until default in which the judgment could not be 
taken, being the — day of —, 1847, the party had until the 
last day of that year te'make the payment, (3 Stark. Ev., 1000 
1001,) the blank created a patent ambiguity, which could not 
be explained by parol. (1 Pothier, 51, 52; 2 ib. 182.) But if the 
ambiguity could be explained, ihe record must show that both 
the day of payment and the default to pay on that day were 
established by proof, otherwise the court had no jurisdiction of 
the matter. Breckenridge et ux. vs. Duncan et al., 2 Marsh. 50. 

Lit. Sel. Cas. 39. 3 Stark. Ev. 1000, 1001. The non payment of 
the money being a condition precedent to the execution of the 
power, and the judgment being confessed before the happening 
of the contingency, the act was unauthorized and the whole pro-
ceeding coram non judice and void. Story's Com. Agency, 73
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S. 76, 79, 72. 1 Peters Rep. 290. 11 J. R. 169. 2 Cow. 195. 2 
Bos. Put. 13. 7 John,. Ch. R. 32. 

CUMMINS, contra. The judgment was confessed according to 
sec. 137, 138, 139, chap. 126, Digest. The power 'of attorney 
refers to the declaration and makes it a part of the power. 
The recital of one deed or paper in another makes the former 
part of the latter, (9 Cow. 86,) so the declaration became part 
of the power. A deed, if any doubt exists, is- always construed 
most strongly against the maker. (16 John. Rep. 172.) So if 
there be doubt as to the time of executing the power, the law 
would allow its execution at the earliest time. (8 J. R. 394.) 
But the declaration, power and agreement as to the time, are 
all to be taken and construed together, and then there is no 
doubt. (1 John. Cases, 91. 15 J. R. 458. 8 Cow. 274. 1 Blackf. 

Rep. 233. 7 Wend. 345.) The presumption is very strong that 
the court below acted correctly; and as the blank was a lafent 
ambiguity which could be explained by parol, and the testiMony 
in relation to it would not appear of record, the court will pre-
sume in favor of the judgment that the court below had suffi-
cient testimony. 

JoHNsoN, C. J. The only cause assigned for error, which we 
deem it material to notice, relates to the power of the attorney 
in fact to confess the judgment so as to bind the plaintiffs. 
The objection is that, although the attorney was only authorized 
to confess the judgment, in case the plaintiffs should fail to pay 
the sum of five hundred and sixty dollars, on or before the — 
day of —, 1847, yet, the judgment was confessed on the 22d 
day of June, A. D. 1847. The argument is that, inasmuch as 
no day nor month was specified, therefore the plaintiffs were 
entitled to the whole of the year of 1847 to make the ,payment, 
and thereby to defeat the execution of the power. The ques-
tion here presented is; whether the true dates were capable of 
being supplied by parol proof, because if so, the legal presump-
tion is, that such proof was made before the court as such a
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presumption would be necessary to support the judgment. It 
is not true, that the attorney was required to show that the five 
hundred and sixty dollars had not been paid, as this, in the 
nature of things, would have been utterly impracticable. We 
think that it was clearly competent for him to establish the true 
dates by parol evidence, and consequently, that in the absence 
of such proof to the contrary, the presumption is that such 
proof was made, and the same presumption equally holds in 
respect to the non-payment of the sum which was to defeat the 
power. The authority of the attorney to confess the judgment 
at the time the confession purports to have been made, is strongly 
inferrible from the power itself, coupled as it is with the declara-
tion. The power purports to have been executed on the 17th 
of March, 1847, and expressly refers to a note set out and 
described in the "annexed and foregoing declaration," which 
declaration was brought to the April term, 1847. The suit 
having been brought to the April term, it is but fair to presume 
that unless the amount stipnlated to be paid, which was to ope-
rate as a defeasance of the power, was actually received during 
that term, he would have insisted upon a judgment for the 
amount then due upon the note. 

But these presumptions can arise alone upon the supposition 
that the court had first acquired jurisdiction of the subject mat-
ter and of the parties. Was such the case? It is clear that if 
the court had jurisdiction of the persons of the plaintiffs, it must 
have acquired it by means of the power of attorney, which pur-
ports to have been executed by them. Did the power carry its 
own verity and authenticity upon its face, or did it require proof 
aliunde? True it is that our statute provides that "where any 
declaration, petition, statement, or other pleading, shall be foun-
ded on any instrument or note, in writing, whether the same be 
under seal or not, charged to have been executed by the other 
party, and not alleged therein to be lost or destroyed, such in-
strument shall be received in evidence, unless the party charged 
with having executed the same deny the execution of such wri-
ting by plea, supported by the affidavit of the party pleading,
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which affidavit shall be filed with the plea." Thus it will appear 
that the instrument which is declared upon, and upon which the 
party relies as the basis of his action, is made by this statute to 
carry a presumption of its genuineness upon its face, and. which 
presumption is all-sufficient for the purposes of the plaintiff 
unless rebutted by an affidavit of the defendant. This statute 
is an innovation upon the common law, and, as a matter of 
course, cannot be extended so as to embrace other instruments 
than those specially enumerated. The power of attorney was 
not introduced to the notice of the court as an instrument con-
stituting the foundation of the action, but simply as a collateral 
paper, and, as a necessary consequence, could not be legally ad-
mitted as evidence of the facts contained in it, until a founda-
tion was first laid for its introduction. The parties by whom it 
purports to have been executed were neither actually, nor in 
construction of law presumed to be, present to dispute its va-
lidity in case it were subject to be impeached : and therefore the 
absolute necessity for exacting extrinsic evidence of its authen-
ticity. Without the power of attorney, and that properly estab-
lished to have been made and executed by the parties, it is clear 
that the court could not assume jurisdiction of the persons of the 
plaintiffs, and, that being essential to the jurisdiction, no pre-
sumption can be indulged that such proof was actually made 
before the court. This doctrine was fully borne out by the su-
preme court of Alabama, in the case of Hodges and Picket vs. 
Ashurst & Sons, and Bissell and Carville vs. Carville & Co.: the 
first reported in 2 Ala. Rep. N. S., p. 303, and the second in 6 
Ala. Rep. N. S., p. 503. In the first of these cases the court 
said that "in the case at bar the judgment entry is very inartifi-
cial and untechnical, yet we think it may be sustained. It recites 
a written authority to the attorney to make the confession, the 
proof of that authority and the sum for which the judgment was 
to be rendered. This seems to have been followed in the cogno-

vit and entry which gives effect to it. It would certainly be a 
safer practice, where a judgment is confessed under a letter of 
attorney, to set out the authority in extenso, that the regularity of 

Vol. IX-28
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the proceeding may appear from An inspection of the record, yet 
as no rule of law requires this, we cannot say that the confes-
sion was unauthorized where the judgment contains all the essen-
tials requisite to its validity." In the latter ease, the judgment 
entry recited the appearance of the defendants, by J. P. S., who 
confessed a judgment for them under a power of attorney, which 
was filed with the papers in the cause. The court, in that state of 
case, held : 1st, that the defendants, having appeared by attorney, 
could not object to the want or irregularity of the service of pro-
cess: 2d, that the mere production of the power of attorney did 
not make it a part of the record, but that the recital of its con-
tents was sufficient to support the judgment: 3d, that it was not a 
conclusion of law that the power of attorney was not the act of both 
defendants because it was executed in the firm name S 4th, that, 
although the judgment would have been more technical if it had 
affirmed that the power of attorney was duly proved, yet it might 
be intended that its execution was satisfactorily shown. The legal 
intendment of which the cchirt speaks in that case is clearly 
predicated upon the fact that the reCord shows an appearance 
of the defendants. The power in this case is no part of the 
record in strictness, yet, inasmuch as it is referred to in the judg-
ment, it would perhaps have been sufficient to sustain it in case 
the netessary proof had been made to establish it as the genuine 
act and deed of the plaintiffs. The reason why proof of au-
thority under which the attorney in fact assumes to act is neces-
sary, must be obvious at the first blush. The paper purporting 
to be a power, and by which a party is authorized to confess a 
judgment for another, is introduced to the notice of the court, 
and that too without any notice to the party to be bound by it 
either actual or constructive. It cannot be said, in such a case, 
that the power imports verity upon its face, and that the pre-
sumption of its genuineness will prevail unless rebutted by the 
plea of the party by whom it purports to have been executed, 
supported by his affidavit. 

We are, therefore, clearly of the opinion that the court did not 
acquire jurisdiction of the plaintiffs in error, since the record
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utterly fails to show that the power was duly proven, An at-
torney at law is fully authorized, in virtue of his oath as an 
officer of the court, to confess , a judgment for his client without 
an express warrant : but not so with a mere attorney in fact who 
assumes to act under a specially delegated authority, for in such 
cases it is absolutely necessary that the record should show, snd 
that affirmatively, that the power under which he acted was duly 
established before the court. It is, therefore, clear that such 
proof is essential to a legitimate exercise of the power, and, as 
a matter of course, no valid judgment could be rendered against 
the plaintiffs, as a full and complete power was essential to con-
fer jurisdiction over them. The judgment is therefore reversed.


