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ALSTON VS. STATE BANK. 

It is erroneous to proceed to judgment against a defendant served with pro-
cess, without a discontinuance as to one not served. 

An endorsement upon a note of part payment, made by plaintiff, or in his be-
half, is inadmissible, on his part, as evidence to take the case out of the 
statute of limitations, unless it be first proven by evidence aliuttde to have 
been actually made before the cause of action was barred, and consequently 
against the interest of the party making it. 

The authorities on this subject reviewed. 

Appeal from the Washington Circuit Court. 

On the first day of October, 1846, the Bank of the State of 
Arkansas, brought an action of -debt, in the Washington circuit 
court, against Elijah B. Alston, john J. Horton, and James Als-
ton, on a promissory note executed by them to the bank, on the 
12th day of November, 1842, negotiable and payable six months 
after date, at the branch of said bank, at Fayetteville. A writ 
was issued to the sheriff of Johnson county, against all of the 
defendants, returnable to the November term, 1846, and was 
returned served upon Elijah B. Alston, and "not found," as to 
the other two defendants. At the return term, no entry appears. 
At the May term, 1847, defendant, Elijah B. Alston, filed a plea 
of the statute of limitation—that the cause of action did not 
accrue to plaintiff within three years, &c. No further entry at 
that term. On the 25th August, 1847, an alias writ was issued 
to the sheriff of Pope county against defendants, James Alston, 
and John J. Horton, returnable to the November term, 1847, 
which was returned with an informal service upon Horton, by 

leaving a copy at his residence, and non est as to James Alston. 
At the return term of this writ, Horton moved to set aside the 
return as to him, which motion the court sustained, and ad-
judged that he recover his costs of plaintiff. At the same term, 

plaintiff filed a replication to Elijah B. Alston's plea of the 
statute of limitation, alleging that within'three years next before
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the commencement of the suit, said Elijah paid to said plaintiff, 
in part payment and discharge of the note mentioned in the 
declaration, the sum of ninety-five dollars; to which defendant 
took issue. The cause was discontinued as to James Alston. 
No further entry at that term. At the May term, 1848, plain-
tiff moved the court for leave to amend the sheriff's return upon 
the alias writ as to Horton, which had been set aside at the 
previous term, which motion the court overruled. The issue 
made up as aforesaid, between plaintiff and Elijah B. Alston, 
was submitted to the court sitting as a jury. Plaintiff read to 
the jury the note sued on, and an endorsement thereon in these 
words: "See entry, January 30th, 1845: Cr. by $95." Plaintiff 
then introduced R. P. Pulliam, Financial Receiver of the branch 
of the bank at Fayetteville, who testified that, when he went 
into office, the note sued on was delivered over to him among 
the rest of the effects, and that the endorsement of the credit of 
$95, which was in the hand-writing of Col. McKissick, the 
former Financial Receiver, was on the note at the time of its 
coming into his possession. That he knew nothing about the 
makers paying said sum of $95,. nor on what account it was 
made. This was all the evidence introduced. Whereupon the 
court found the issue for plaintiff, and rendered judgment for 
the balance due on the note. Defendant, Elijah B. Alston, 
moved for a new trial, which was refused, and he excepted, and 
put the evidence on record. No judgment of discontinuance as 
to Horton. Appeal by said Elijah. 

D. WALKER, for the appellant, contended that the circuit court 
erred in proceeding to judgment against him, while the action 
remained pending against his co-defendant, who was not served 
with process; that the proof was insufficient to sustain the 
replication to the plea-it not appearing that there was actually 
any payment, though the credit was endorsed, or that the pay-
ment, if made, was made by the defendant and within three 
years next before the institution of the suit; that the onus of 
the proof rested upon the plaintiff below.
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LINCOLN, contra, contended that the endorsement of the credit 
on the note, by the Financial Receiver, under the law (Pamp. 
Acts, 1843. p. 80, sec. 11) authorizing the renewal of notes by 
payment, is sufficient to take the case out of the statute of limi-
tations. 

SCOTT, J. The main question we are to examine in this case 
relates -to the sufficiency of the evidence adduced to show such 
part payment within the period of limitation of the debt sued 
as to take the case without the operation of fhe statute. 

It has been often much regretted, by learned jurists, especially 
within the last twenty years, that the plain letter of the statute 
of limitations was ever departed from. For some time after the 
passage of the statute of 21st James, the courts seem to have had 
an improper conception of its true character, and, during this 
period, the tendency of judicial decisions touching its provisions 
(many of which were rife with subtle distinctions and prolific of 
law suits) was rapidly to its virtual repeal. But experience-has 
tested its efficiency for the suppression of fraud in quarters where 
no other instrumentality had ever reached it, and shown its de-
cided general tendency ta discountenance and diminish litiga-
tion, and to achieve the substantial ends of justice. When ad-
ministered in its true spirit, more liberal views began . to prevail, 
and although the courts now made manifest efforts to recover 
the lost ground, the rule "stare decisis" rendered it utterly im-
possible to do more than modify doctrines that had been too has-
tily established and promulged under mistaken, views of the true 
character and value of the statute. This state of things pro-
duced the statute of 9th George 4th, chap. 14, generally known as 
"Lord Tenterdon's Act," nearly all the provisions of which are 
found in our own. This act, among its numerous other valuable 
provisions, by requiring a different mode of proof to establish 
some of the numerous implied promises whch these doctrines 
had recognized as sufficient to take a caSe without the influence 
of the statute, suppressed much of the mischief that had sprung 
from the doctrines that those adjudications had established, and
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it is to be regretted that any substantial portion of the third sec-
tion of that act was omitted in ours, which seems the more re-
markable from the numerous provisions, throughout the whole 
body 'of our statutory laws, placing, for many purposes, sealed 
and unsealed instruments of writing on a footing of entire 
equality. Previous to the passage of this act, the English courts 
had ultimately arrived at the conclusion, under the more liberal 
views that they had gradually been induced to adopt, that, "in 
addition to the admission of a present subsisting debt, there must 
be either an express promise to pay, or circumstances from which 
an implied promise might be fairly presumed." Moore vs. The 

Bank of Columbia, 6 Peters, 8. And it was soon after settled 
that the office of this act upon this point was not to alter the 
legal construction to be put upon acknowledgments or promises 
made by the defendant, but merely to require a different mode 
of proof, substituting the certain evidence of a writing signed by 
the party chargeable instead . of the uncertain and precarious tes-
timony to be derived from the memory of witnesses, (Chitty on 

Contracts, 818, 819,) and in this respect, to the extent that that, 
as well as our own statute, goes, it cuts off peremptorily parol 
evidence in rendering it totally incompetent. 

The American courts, for the most part, regarding these 
statutes emphatically as statutes of peace and repose, and dis-
carding, in a great degree, the mere prejudices of the earlier 
years of their existence, which the English courts had seemed to 
entertain, and acting more upon the motto, "that the law was 
created for the watchful, and not the negligent," and considering 
it as the part of sound public policy to discountenance those 
who permit the remedies for their rights to be postponed by their 
unreasonable forbearance, have in general administered these 
laws in a spirit of fairness and liberality, and in many instances 
discountenanced technical and narrow views which had, in 
earlier times, found favor in the English courts. They have not, 
however, refused to administer substantially the law as it was 
transmitted to them, although, a.s has been already remarked, 
they have not been ins.ensible that much of it has been derived



ARK.]	 ALSTON VS. STATE BANK.	 459 

from departures from the letter of the statute, which the mo6t 
enlightened jurists of the present day, with more liberal views 
of just public policy and enlarged- experience, have not altogether 
approved. 

The doctrine that part payment of a debt revives the claim as 
to the residue, is a part of the law so derived, and has been- ex-
pressly recognized by this court in the case of The Trustees of R. 
E. Bank vs. Hartford et al., 5 Ark. 551: This doctrine proceeds 
upon the ground that part payment is precisely .equivalent to .an 
admission that, at the -time of payment, the debt is due, and upon 
that admission the law implies a promise to pay, which it re-
gards as equivalent to an express promise, on the supposition 
that money is not usually paid and appropriated without delib-
eration. All these implications and presumptions arise from the 
fact of actual part payment, and until there be actual part pay-
ment of the particular debt to : be revived, none of these impli-
cations and presumptions can arise. So, if a debt is sought to 
be revived, not by part payment,. but by a written acknowledg-
ment of tbat debt, that must be "an express acknowledgment of 
the debt as a debt due at- that time," or it must be an "express 
written promise to pay it," which latter necessarily presupposes 
such an acknowledgment. Davidson vs. Morris, 5 Smedes & Mar-
shall, 571 :—the revival both in the one-and the other mode stand-
ing in principle upon the same foundation, that is to say,. upon an 
acknowledgment of a subsisting debt under circumstances from 
which an implied promise may be fairly presumed.. The proof of 
such acknowledgment, under such circumstances, is a different 
question, and the mode of proof or grade of evidence in the one 
case is not tbe same as in the other. In the one ease, written 
evidence is indispensable: in the other, parol evidence is allowed 
in the one case, an actual acknowledgment, .under circumstances 
from which a promise may be fairly -implied, is to be proven by 
written testimony: in the other, an actual payment is to be pro-
ven, from which fact the law presumes an acknowledzment and • 
promise, as to the residue, from the circumstance that a part of 
a particular entire debt has been paid. In the one case, • the ex-
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press acknowledgment, so proven, is tlfe foundation of the legal 
implication: in the other, the actual part payment. By each the 
same result is achieved from like foundations. In either case, 
the main fact to be proven is the "continuea existence of the 
debt, notwithstanding the lapse of time-since its creation was 
such as either to raise a presumption of payment, or to bring the 
case within the operation of the statute of limitations." 1 Green-

leaf's Ev. s. 121. "This fact is sought to be proven by the 
acknowledgement of the debtor himself, and this acknowledg-
ment to be proved by his having actually paid part of the 
money." Ib. 

When such part payment is sought to be proven by a credit 
endorsed on the back of a security, (and in cases where such 
endorsement is admissible at all as evidence,) it is the actual part 
payment so sought to be proven that has the effect to revive the 
debt, not the endorsement: that has no such effect, it being hut 
evidence to be considered by the jury among the circumstances 
showing an actual part payment. 2 Greenl. Ev., s. 444. But 
such endorsement, when made by the plaintiff, or in his behalf„, 
can never be admissible 'on his parCunless it be first proven, by 
evidence aliunde, to have been actually made before the cause-of 
action was barred by the statute, and consequently against the 
interest of the party making it, and to this effect are all the 
American authorities and most of the English. It is true that 
some of the English cases, of a date not long after the statute 
21st Jac., when the strongest prejudices against this statute seem 
to have obtained, are to the express, but most of this class only 
to the seeming, purport that the date of the making of the en-

. dorsement will be inferred from its face in the absence of oppos-
ing circumstances, and that, "if there is no evidence to the con-
trary, the presumption is that the endorsement was made at the 
time it purports to bear date, and the burthen of proving the 

• date to be false lies on the other party." (See Greenl. Ev., s. 121, 
hnd the eases there cited.) But all such decisions, except per-
haps one or two, will :he found, on examination, to be recon-
cilable with the law, in this, that such endorsements were gene-
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tally in these cases offered in evidence not by the plaintiff, but 
by the party defendant, or by third persons, and, therefore, in 
some of these cases, were admissible evidence, not only because 
againsethe interest of the party making them, but because they 
were original evidence of •a verbal contemporaneous act linked 
in &chain of events, and they were thus a part of the res gestae. 

And of such of the English cases as cannot be- so reconciled with 
the law, Lord ELLENBOROUGH, in the ease of Rose ad. vs. Bryant, 

3 Cainpbell R. 321, makes the following remarks: "I have been 
at a loss to see the principle on which these receipts in the hand-
writing of the creditor haye sometimes been admitted as evidence 
against the debtor, and I am of the opinion they cannot be pro-
perly admitted unless they are first proved to -have been written 
at a time when the effect of them was clearly in contradiction 
to the writer's interest." And these views of Lord Ellenborough 
are . fully sustained by the subsequent cases of Sinclair vs. Bag-
garly, decided in the Exchequer in 1838, 4 Meeson & Welby's R. 
318, afterwards approved in Anderson vs. Weston, 6 Bingham's 
New Cases, 296; in Caldwell vs. Gamble, 4 Watts, 292, and in 
Cremer's Cases, 5 W. & S. 331: and, of American authorities, in 
Roseboon vs. Biblington, 17 Johnson R. 182., it was held that `tan 
endorsement on a bond-or note, made by the obligee or promisee, 
without the privity of the debtor, cannot be admitted as evi-
dence of payment in favor of the party making such endorse-
ment, unless it be first shown that it was made at a time when 
its operation would be against the*interest of the party making 
it." And to the same express purport are the cases, decided by 
the supreme court of Alabama, of McGeehee vs. Green, 6 Porter, 
537; Watson vs. Dale, 1 Porter, 250, and Skelton vs. Skelton, pre-
viously decided by that court: and the cases of South Carolina, 
of 'Gibson vs. Peebles, 2 McCord, 418, and Conciclin vs. Pearson, 
Richardson R. 392: and in Georgia, of West vs. Johnson, Georgia 
Decisions. part 1. p. 72, and various other American authorities. 

To establish such part payment as will defeat the operation 
of the statute of limitations, it is indispensable that it be shown 
that the payment "was expressly made and appropriated by the
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• debtor on account of the debt which would be otherwise barred 
by the statute, and, therefore, if the creditor has two separate 
demands against his debtor, one barred by the statute and the 
other not, and the debtor make a payment without specially ap-
propriating it to either demand, though the creditor may, in the 
exercise of his ordinary right of appropriation, apply it in part 
liquidation of the older demand, he cannot make it operate as a 
part payment under the statute so as to revive a remedy for the 
remainder of such old demand." Chitty on Contracts, 831, 832. 
This principle of appropriation necessarily results from the founda-
tion upon which the doctrine of part payment rests, for unless 
there be not only a part payment, but an actual part payment, 
of the particular debt sought to be revived by the appropriation 
of the payment of that specific debt, not by the creditor, but by 
the debtor, no presumption of recognition and acknowledgment 
of the stale debt can by possibility arise. And of course the fact 
of appropriation by the creditor has to be proven like any other 
fact, and the burthen of doing so lies upon the party setting up 

•the part payment. 
In the case before us, the evidence adduced on the trial below, 

as the bill of exceplions presents it, ( and that professes to set out 
all the evidence adduced,) was clearly inadmissible; but, as the 
question of competency was not raised and saved in tbat court, 
it cannot be considered by us, as has been frequently ruled here, 
and we have but to look at its weight and sufficiency to support 
the verdict and judgment, and, regarding it in this aspect alone, 
we are entirely satisfied that it was altogether insufficient, and 
had no weight at all, as it laid the foundation for no inference 
whitever against the defendant, on the issue joined, unaccom-
panied, as it was, with the proof of facts and circumstances 
which, if proven, would have given it weight: and therefore, in 
overruling the motion for a new trial, the court below erred; but 
as this case has again to go before a jury, we designedly abstain 
from any further remark upon the testimony. 

There was also manifest error in the court's proceeding to 
judgment without first discontinuing the action as to the de-



ARK.]
	

463 

fendants who had not been served with process. Davis vs. Tier-
son, 2 How. Miss. Rep. 786. Dennison vs. Lewis, 6 How. Miss. 
Rep. 517. 

For these errors, these judgments below must be reversed, 'and 
the cause remanded to be proceeded in.


