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Mrinier vs. HEMPIHILL.

An order re-instating a cause on the docket which had been dismissed at the
preceding term for want of prosecution, is coram non judice.

When a cause has been called and submitted to the court, no act remains to be
done by the party, no duty Is incumbent on him but to hear and perform
the decree; and the court cannot dismiss the cause for want of proseco-
tion.

Though an Injunction be granted under the territorial laws, the conrt has no
power to asdess greater damages than are anthorized by the laws in force at
the time of the dissolution of the injunction and agsessment of damages,

As aninterlocutory, decree by defanit, under the territorial law, did not become
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final until “made absolute,’”” the court could, at any time, until made absolute,
set it aside upon sutlicient showing. i i

A verbal agreement, made contemporaneously with the execution of a deed, may
control or defeat it; by showing that it was intended as a mortgage, or that it
was delivered as an escrow : but no subsequent parol contract can be admitted
to control or defeat a deed, or attach a condition or defeasaoce to it.

After breach of a sealed contract a right of action under it may be waived or
released by a new parol contract; but a sealed executory coutract cannot be
released or rescinded by a parol executory contract. . .

Appeal from Lafayette Circuit Court in Chancery.

The appellant, William L. Miller, presented his bill in chan- .'
cery at the April term, 1836, of the Lafayette Cirpuit Court, set-
ting forth that, on the 6th December, 1833, he purchaséd_ of Anp-
drew Hemphill, the appellee, a certain improvement, or parcel of
land, for $500, to be paid on lst January, 1835, and for which
he ¢xecuted his writing obligatory to Hemphill, who executed and
delivered to him a deed for the land, being a portion of the unsur-
veyed public lands, and gave him possession thereof : that the pos-‘
session was then given to the appellee under a special verbal
contract, to continue until November, 1834: that he was pre\'en—
ted, by accident, from i’ulhlhnv this verbal contract and receumgA
possession again of the land at the time stipulated : that subbe-
quently, Hemphill sold the land, at an advanced prlce, to Sam’lA
P. CGarson, with knowledge on the part of C Carson of the previous
sale to the complainant. He prayed for a ne ereat as to Hemp-
hill, and an injunction to yestrain Carson from paying the pur-
chase money to Hemphill, and for a demee that possession of
the land be given to him under his deed, or that he may have'
the benefit of the sale to Carson. Both writs were granted.

On the Gth April, 18 837, an i1itulocut01\ decree by default was
entered, but set aside on the 26th March, 1838, for cause shown,
and the answer of Hemphill permitied to be h]ed to which the
complainant excepted.

The answer of Hemphill adinits the contract as =et forth in
the bill and the deed to Miller: bub sets up .a subsequent verbal
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agreement varying the written contract, and averring that it was
then agreed that the deed should be delivered to a third person,
and if the terms of the verbal agreement were mnot complied
with, by Miller, the contract was to become void, and the deed
returned to him. The complainant excepted to so much of the
answer as set up the subsequent verbal agrcement, but his ex-
ceptions were overruled, and the injunction was dissolved.

-On the 30th March, 1842, the cause was heard and submitted
to the court, and again submitted at the April and October
terms, 1843.

On the 10th October, 1843, the complainant was called and
the cause dismissed, by the Hon. Joun O. HieHTOWER, special
judge, for want of proszecution, and a decrce against the com-
plainant for $1,125, as damages sustained by the defendant on
the injunction of a debt of $3,750.

On the 10th April, 1846, the cause was re-instated on the
docket on motion and affidavit; and on the 3d September, 1846,
an appeal was granted to the complainant, on petition, by one
of the judges of the supreme court.

Rixco & TrapxailL, for the appellant. Upon the submission
of the cause to the court, the complainant had no day in court,
and could do no other act than abide and perform the decree;
and, upon the case as then presented, the court should have ren-
dered a final decree.  Rew. Stat., chap. 23, sec. 60, 115.

The court, having adjudicated upon the subject of damages at
the time of dissolving the injunction, and the decree in relation
thereto remaining in full force, had no power to award the de-
"fendant damages upon dismissing the 'bill.  The amount of
damages was c.\'ces§ivc, being more than ten per cent. upon the
amount released by the dissolution of the injunction. Rev. Stat.,
chap. 77, sec. 19.

The defendant having failed to appear on or hefore the third '
day of the term succeeding that at which the interlocutory de-
cree was prononneed, the decrce hecame final, and the order of

courl setting aside the decree and permitting the answer to be
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filed, and all subsequent proceedings, were void. Trapnall &
Cocke vs. Hammelt et al., 2 Eng. —. Smith & wife et al. vs. Yell, *
4 Arl. 293. : RN

The exceptions o the answer ought to have been sustained.
The answer sets up a subsequent parol agreement, without ¢on-,
sideration, to defeat the absolute conveyance by deed executed.
Lattier vs. Holland, 3 T. B, 590. Souverbye vs. 'Ar(len, 1 John;
Chy. R. 250. Stevens vs. Cooper, ib. 428. Sugden’s Vendors and
Purchasers, 120 et seq. Allen vs. Jaguish, 21 Wend. 628. Pattison
vs. Hull,'9 Cow. 747. As to defeasance, see 2 Black. Com. 327, 342.

S. H. HeEMPsTEAD, contra, contended: 1st. That it is compe-
tent for a court of chancery to dismiss a bill, for want of prose-
cution, at any time while the cause and partiés are in court.
(Lyon vs. Dumbell, 11 Vesey, 608.) Until a final decree is actually
pronounced, and the term expired, the cause and the parties
have day in court whether the cause has been submitted or not.
A submission to one judge amounts to nothing unless he actually
decides the case, and an omission to do so casts the duty on his
successor, who must, of course, re-hear it to énable himself to
pronounce a proper decree. The merits of the case are not
involved on this appeal, and need not be discussed: 2d. That a
fair construction of the law -under which the proceeding was
had authorizes the court, in its discretion, to decree such damages
upon the dissolution of -the injunction, as may have been sus-
tained, without any maximum or minimum-—depending entirely
upon the circumstances of each particular case. (Territori#l Di-
gest, 302.) And that there is no proof showing the decree to be
excessive, and consequently that this court will presume in favor
of its correctness. A motion overruled may be renewed at a
subsequent time. (Robins vs. Fowler, 2 Ark. 144) : 3d. That the
decree of the 4th of April, 1837, was interlocutory merely, and,
on a sufficient showing, was set aside, and rightfully too, in
March, 1838. Interlocutory decrees and orders may be set aside
at the instance of the partv, or by the court on its own motion,
when justice requires it, at any time before a final decree is actu-
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ally pronounced, enrolled, and the term at which such final decree
was given has passed. (Hays” vs. Mays’ heirs, 1 J. J. Marsh. 497.
Templeman vs. Steptoe, 1 Munf. 366 to 369., President, &c. vs.
Lee’s ex’rs, 2 Hen. & Munf. 565. McCall vs. Peachy, 1 Call. 58.
Grymes vs. Pendleton, id 54. Young vs. Skipworth, 2 Wash. 300.)
According to the law then in force, an interlocutory decrce could
only bhecome final, or absolute, by the action of the court. (Ter.
Drg:, sec, 17, p. 115.) Setting aside an interlocutory decree, is, in
fact, no more than a re-hearing, and may be done no matter how
many terms have passed: nothing is more common in English
practice, (The Attorney General vs. Brooke, 18 Vesey, 320. FEast
India Co. vs. Boddam, 13 Vesey, 422.) On strict technical prin-
ciples judgments at law are final when the term at which they
were pronounced has passed. (Real Estate Bank vs. Rawdon, 5
Ark. 578. Walker vs. Jefferson, 1d. 25.) This doctrine, however,
cannot possibly have any application to interlocutory decrees or
orders in a court of chancery. A

Scorr, J. The last order, which appears by the transeript to
have been made in this case, by the court below, directing it to
be re-instated on the docket, was clearly coram non judice, inas-
much as, at the term next preceding, the cause had been dis-
missed for alleged want of prosecution.

And this decree dismissing the cause on that alleged ground
was manifestly erroneous. It is difficult to conceive in what the
complainant had failed. Three years before this decree of dis-
missal, the cause had heen regularly heard on the bill, answer,
depositions, and exhibits, and submitted to the court and taken
under advisement. One vear after that, the cause still remain-
ing under advisement, the record shows that, by consent, it was
again submitted to the court, which was but a work of super-
crogation. At the next succeeding term it was a third time sub-
mitted to the court. One ycar after this, the cause remaining
under advisement, the presiding judge certified to the governor
that he was disqualified to, decide it; and, twelve months after
that, a special judge, commissioned to decide this cause, without
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having even made a previous order for its re-argument, dismissed
it for an alleged want of prosecution. This being the state of
the case at that time the complainant was certainly in no default.
His case was not in his own, but the hands of the court, and
had been prosecuted as far as was in his power; and no further
duty was incumbent on him except to hear and perform such
decree as the court might pronounce. His case had been already
called for hearing, and to that call he responded; the mext
duty was to be performed by the court, and until that duty was
verformed nothing was incumbent upon the complainant.

Nor was this the only error in this final decree. The amount
of damages assessed was clearly upauthorized by law. The
injunction had been sued out under, the territorial laws, and, as
a pre-requisite, the territorial judge had required bond and secu-
rity, conditioned that thé complainant should pay all such costs
and damages as should be awarded against him in case the in-
‘junction should be dissolved. Had the injunction been dissolved
during the existence of the territorial laws, the defendant could
have claimed, at the hands of the territorial court, such remedy
in that case as those courts could have afforded him. But since
the erection of our State government, and especially since the
.20th of March, 1839, when the Revised Statutes took effect,
although none of the rights of the parties were affected by these
changes, the.defendant could-not claim any remedy at the hands
of the court below that these laws did not enable the court to
afford. " When, btherefore, in 1845, the defendant elected, as a
means of making this injunction bond available to him, to move
the court below for an assessment of damages based upon the
dissolution of the injunction that had been ordered by that court
the 28th of March, 1839, that court had no power to make this
assessment at more than ten per cent. on the amount of money,
the collection of which had been enjoined. Digest, p. 594. sec. 21.
" But there was no error in the order of the court, made ‘at the
March term, 1838, setting. aside the interlocutory dceree upon the
merits on the. default of the defendant at the April term, 1837,
when the bill was taken for confessed. That decree had never
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been made final.  An interlocutory decree upon. the merits did
not become final, under the territorial law, until “made abso-
lute” (Steele & McCampbell’s Digest, p. 115, sec. 17) by subsequent
action of the court. No such action had been taken, and it was
competent for the court to set it aside, and permit the defendant
to answer—the showing having been amply sufficient.

The remaining question before us relates to the complainant’s
exceptions to the defendant’s answer, which the court overruled.
It is admitted, by the answer, that, on the Gth Deccember, 1833,
the complainant purchased from the defendant, Hemphill, an
improvement and claim on the public lands, and for the purchase
money executed his note 'payable the 1st of January, 1835, and
that at that time the defendant sealed and delivered to the com-
plainant a deed for the improvement and claim. But it is not
pretended that at that time there was any parol agreement be-
tween the parties other than that the defendant might remain on
the improvement and claim, and use and cultivate the same
until the 1st November, 1834, and that the defendant should crib
for the complainant, that year, 1000 bushels of corn, and that, on
the 1st of November, 1834, the complainant should receive this
corn, and pay for it at the rate of fifty cents per bushel. No
parol agreement was made at that time for any future rescision
of the sale and conveyance, nor any agreement that the dced
should not instantly operate as a deed, but be merely an cscrow.
But the defendant alleges that afterwards, to wit: on or about
the 7th of December, a verbal agreement was made between
him and the complainant which .provided for additional improve-
ments .on the claim sold and conveyed, to be paid for by the de-
livery of a slave (in time to make-a crop in the year 1834) of the
value of six hundred dollars, five hundred of which value to pay
for the thousand bushels of corn; and that at that time it was
further stipulated, verbally, that the deed, that had been before
exccuted under the circumstances mentioned, should be left with
Maj. Pryor, and, in case the decfendant failed to come into the
connty on or before the 1st November, 1834, and receive posses-
sion of the improvement, and receive and pay for the corn, and
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for the additional improvements in the meantime made, that, in
such case, the deed was to be delivered up to the defendant, and
the defendant was to deliver up the complainant’s note, and that
all contracts between the parties, either verbal or written, were
then to be considered dissolved and discharged. The complain-
ant excepts to so much of the answer as sets up this second ver-
bal agreement, and insists that it cannot have anyb legal effect to
defeat the original contract executed by the deed of conveyance
by the one party, and the execution of the promissory note for
five hundred dollars, payable the 1st January, 1835, by the other
party. It is true that a verbal agreement, to that purport, made
éontemporaneously with the execution of the deed, might control
or defeat it by showing it to have been in truth only a mortgage,
although on its face absolute, or by showing that it was agreed,
or declared, or delivered, as an escrow merely, to become a deed
on the happening of a future contingency. But although the
law allows evidence of this sort to be introduced, yet all the
authorities agree that any declaration of the grantor, or agree-
ment, or anderstanding, different from the face of the deed, to
control, alter, or defeat it, on either of these grounds, must be
made at the time of execﬁting it, and not afterwards: and there-
fore, any verbal agreement made on the 7th December, cannot,
in this case, show that the alleged deed was a mere escrow, or
that it is to be taken as having only this effect. If this subse-
quent parol agreement can, in any way, affect this supposed
deed, then it must "be- done by some other operation. Can it
have this effect by way of condition? - Unquestionably not; for,
to have that legal effect, it must have been part and parcel of
the deed itself which is to be defeated, which is not pretended.
Nor can it defeat it by way of defeasance, for every defeasance
must not ohly contain prbi)er words, as that the thing shall be
void, as this parol agreement docs, (2 Salk. 575. Willes, 108.) but
it “must be made in codem modo, and bv matter as high as the
thing to he defeated :” (Touch. 397,) and as the thing here to be
defeated is an absolute deed. nothing short of a defeasance sealed
and delivered can defeat it. But, even if this were not the true
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ground upon which to place this case, and it were to be placed
on the ground of a sealed executory contract, which is the most
favorable position that any plausible construction can place it
in to be most for the advantage of the défendant, Hemphill, it
could not avail as a defence to the complainant’s case. For
“the law is understood to be wel’ settled that a covenant under
seal not broken, cannot be discharged by a parol agreement.”’
(1 Taunton, 430. 10 Wend. 1848. 11 4b. 30. Delacroi vs. Bulky,
13 Wend. 73.) The extent that the authorities seem to go, when
clearly examined, is, that after breach of a sealed contract, the
parties to it may discharge any liability upon it by entering into
a pew agreement in relation to the same subject matter, which
new agreement is a valid contract founded upon sufficient con-
sideration, and “that the law remains as it always existed; that
a sealed executory contract cannot .be released or rescinded by
a parol exec.utor'_y‘contracvt. But after bréach of a sealed con-
tract a right of action may be waived or released by a new parol
contract in relation to the same subject matter, or by any valid,
parol exccuted confract.” Now it cannot,’ in any sense, be pre-
tended, that, on the 7th of December thn the parol contract
sought to be set up by the answer was- made, that there was then
any breach of ‘the contract of sale and purchase of the improve-
ment and land claim. Nor could it be poss1ble that any proper
breach could- acerue until long afterwards, the note for the pur-
chase money falling due not until 1st January, 1835 If, on the
. 1st of November, 1834, the complainant should have failed to
take possession of the improvement sold, as the answer alleged
he verbally stipulated to do, this failure would be to the advan-
tage and not the prejudice of the defendant. And if, for the pur-
pose of the question we are considering, that parf of the first
verbal agreement, as alleged in the answer, which relates to the
thousand bushels of corn, is considered a part of the contract of
sale and purchase of the land and improvemeﬁt,‘ which is all
that the defendant can possibly claim, even this could not be
broken until November, 1834, long after the date of the second
parol agreement, which the answer attempts to set up as working
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a discharge of the sealed contract. Then, viewed in this, the
most favorable attitude for the defendant, it could not have been
sooner than November; 1834, that any parol -contract could have
had the effect to discharge the sealed contract, and even then it
could have been discharged only by an executed and not by an
executory parol contract, such as is by the answer sought to be
set up.” In any legal view, then, of the case, it is clear that the
court below erred in overruling the complainant’s exception to
the defendant Hemphill’s answer. '

And for the various errors we nave pointed out, the decree,
and the several orders of the court below touching the various
errors must be reversed, and the cause remanded to be pro-
ceceded in not inconsisténtly with this opinion.



