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BrownNing ET AL. vs. RoanNE Er AL,

The geéneral rule requiring merits to be shown in order to relleve a purty against
a juigment by default, is well gettled, (Wilson vs. Phillips, 5 Ark. Rep. 183,)
but to this rule the courts have admitted exceptions. .

For example, where a default is taken agalnst a defendant before the expiration
of the time allowed him to plead: .

Or, where the defendant filed a plea, but the clerk omitted to notice the filing
of record. ’

Or, where the plaintiff had filed a bill in chancery concerning the matter in 1itt-
gation, and obtalned defendant’s consent for the cause to stand continued until
the bill was heard, and afterwards took judgment by default whilst the bill was
pending.

AppealA from the Clark Circuit Court.

Action of debt brought by Roane and others, as trustees of the
Real Estate Bank, against Browning, Bozeman, and Thornton,
on a promisory’ note due 21st December, 1840, and determined
in the Clark Circuit Court, at the September term, 1846. The
sdction was brought to the September term, 1845. At the return
term the cause was continued, the record states, by consent of
pérties. No further entry appears of record until the September
term, 1846, when the plaintiffs took judgment against defendant
by default. On the next day after the judgment was taken, de-
fendant’s counsel filed a motion, and affidavit, to set it aside,
and for leave to plead payment and limitation. The court over-
‘ruled the motion, and they excepted. The substance of the af-
fidavit filed in support of the motion to set aside the judgment
by default, is stated in the opinion of this court. Defendants
appealed.

P. Jompan, for the plaintiffs. Upon a motion to set aside a
judgment by default for irregularity, no affidavit of merits is
necessary. (Howell vs. Denniston, 3 Caine’s Rep. 96. Depeyster
vs. Warne, 2 ib. 45. 3 Cow. 67. 9 Wend. 14.) Nor where the
default is caused through misapprehension or accident. (Van
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Alston vs. Brown, 1 Cow. 45. Allen vs. Thompson, 1 Hill, 54¢. 3
Caine’s Rep. 132; ib. 134; 1 tb. 67. 10 Wend. 634. But even
if it was necessary to show merits in the aﬂidaw}it, they do appear
in the facts that the cause had been continued on the motion
of the defendant’s in error to await the decision in the chancery
cause; that the calling of the cause was a surprise to the plaintiffs;
and that they offered to plead payment, which is a meritorious
defence, and the statute of limitations, which is a good one.
5 John. Rep. 360. 1 How. Miss. Rep. 183. 1 Eng. 484. 10
Wend. 595. ‘

Pixe & BALDWIN, contra. The affidavit sets up no merits at
all; the statute of limitations is not a meritorious defence, and
the affidavit does not aver that the plea of payment could have
been sustained. The case of Wilson vs. Phillips, 5 Ark. 183, is
relied upon.

Scort, J. Like the power to grant or refuse continuances, the
power of setting aside defaults is a sound legal discretion inher-.
ent in all courts, and allowed for the express purpose of promo-
ting the ends of justice; and should the circuit courts, in the
exercise of this discretion, capriciously or afbitrariljr disregard
any important right belonging to either party, their judgments
will be examined in this court, and carrected on appeal or writ
of error. , ‘ o .

It appears, from inspecting the.whole record, including the bill
of exceptions, that the defendants appeared, and, at the request
of the plaintiffs, consented to continue the case at the September
term, 1845, and thus, as held in Rogers vs. Conway, 4 Ark._ 70,
“made themselves parties to the record.” . At the succeeding -
term one of the counsel for the defendants, with a view of filing .
a plea of the statute of limitations, examined the papers, and,
to the best of his recollection, found a plea already on file, the
filing of which he supposed regularly moticed on the record. At
that term, when the case was called, he answered that he_ was
ready for trial, at which time the counsel for the plaintiffs sug-
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gested to the court that the issue to be tried was on the statute
of limitations, and that he had filed & bill in chaneery to restrain
the defendants from availing themselves of that defence, and
continued the case to await the final decree in that chancery
cause, and at the same term the defendants were ordered to an-
swer that bill at the succeeding term. That the defendant’s
counsel did not suspect that any steps would be taken in the
law case thereafter until the disposition of the chancery cause.
That, at the next term afterwards, (during which the defendants
did answer the bill in chancery,) and while that bill was still
pending, the plaintiffs took a judgment by defaunlt in the law
case, the defendants’ counsel not hearing the case called. It ap-
pears, also, that the names of the defendants’ counsel were en-
tered upon the record as attorneys for the defendants on the re-
turn of the writ, and their names as such were continued thereom
up to the time when the default was entered.

It was contended that the motion to set aside the default, was
properly overruled, because the affidavit showed no merits, ask-
ing only leave to plead payment and the statute of limitations..

The general rule requiring merits to be shown in-order to-re-
lieve a party against a default, is well settled, and has been
recognized by this court in Wilson vs. Phillips, 5 Ark. 183; but;
to this rule the courts have sometimes admitted exceptions. In
New York the rule is held- only to apply to defaults that have
been, in all respects, regular. When they have been irregula.fly
entered, it has been only required- of the party in default to point
out the irregularity, and to excuse himself from negligence with-
out showing merits. Howell vs. Denniston, 3 Caine’s R. 96.
Thomas vs. Douglass, & John. cases, 226. Depeyster vs. Word, &
Caine’s R. 45. And in that State, in some few cases, even where
the default was regular, the courts have not applied the rule under
the particular circumstances of each case, as where the party in
default has been misled by the party taking the default, (Steward
vs. Atkins, 3 Cow. 67,) or was under some particular misapprehen-.
gion for which the.party taking the default was plainly responsible,
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(Onley vs. Bacon, 3 Caine’s Rep. 132,) and a few other particular
cases.

We refer to these decisions not to adopt or approve them, but
only to show that this general rule, requiring merits to be shown
in order to relieve a party against a default, like most of the
general rules of law, has been sometimes held to have excep-
tions, not only in an entire class of cases, but in other cases
depending upon their own peculiar circumstances, and, although
we are unwilling to go to the length of all the New York de-
cisions on this subject, it is obvious that the rule must have some
exceptions, as it is easy to conceive of cases, as, for instance,
where a default is taken against a defendant before the éxpira-
tion of the time allowed him to plead, where every possible pre-
sumption of law that a default could raise against him would be
entirely removed by merely pointing out such gross irregularity
as that indicated in the case supposed whereby he has been de-
prived of a substantive right. And while, by deciding the -case
before us, we design to declare no rule to embrace mumerous
cases of exceptions, we are of opinion that this case. under its
peculiar circumstances, is as fully without the general rule as
the case supposed. ‘

Looking at all the facts in this case, it seems most probable
that a plea of the statute of limitations, upon which issue was
taken, was really on file, but that the clerk had omitted to make
it appear on the record, and has not copi\ed it in the transcript
for that reason. If this was true, as we think’ most probable
from all the facts presented, it was grossly irregular for a default
to have been entered before the issue was disposed of. If, how-
ever, this was not true, the act of the plaintiff in declining to
. take judgment for want of a pleé, when he might have done .52,
and at that time voluntarily continuing his case until the final dis-
position of the chancery cause, -and at the same time procuring
an order requiring the defendants to answer the bill in _chancer}"
by the next succeeding term, if it did not amount to an election
on his part to suspend the remedy by law, until he could get the
aid he was seeking from the chancellor or abandon that course.
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-at the least the making of this apparent election, a.nd.directing

the defendant’s attention to the defence of the bill in chancery,
" naturally produced such misapprehension in the mind of the de-
fendants’ counsel as should have been considered by the court
below, under all the circumstances, to have enlarged the time of
pleading to the time of the decree in the chancery cause, or to
the -abandonment of that proceeding. And.a judgment by de-
fault in the law case pending this state of things would be in
little degree less irregular, and, if taken, all the presumptions of
law against the defendants arising from default, would be fully
repelled by merely showmg all the circumstances without the
showing of merits.

- In either view, the legal rights of the defendants have been
plainly invaded, and the judgment of the .court below must be
reversed, and the cause remanded to be tried -on the issue made
up, if there be one, and if not, with leave to the defendant to
plead generally. '



