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PoRTER v3. STATE, 1/SE OF BrOWN.

In a declaration upoh an administrator’s bond, it Is assigned as a breach there-
of that plaintiff had obtained judgment In the clrcuit court against the ad-
miaistrator, that he bad assets in his hands, and, though requested, neglected
and refused to pay plaintiff’s judgment. Dreach held insuficient.

To charge the admlinistrator, or his securities, upon bhls bond in such case, it
should have been further alleged that the plaintiff’s judgment was filed, al-
lowed and classed in the Probate Court against the. estate, that the court
had ordered the payment thereof, on settlement with the administrator and
'ascertahilng assets in his hands, and that he had neglected or refused to do
80 In obedience to the orders of the Probate Court, as held in Qutlaw et al.
ve. Yell, Gorernor, 5 Ark. R. 048.

In an actlon upon the bond of an administrator by a créditor (under sec. 170, chap. 4,
Digest) to subject the administrator, and his securities, to damages for hisfallure to
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account and settle according to the conditions of his bond, a general breach,
alleging a non-pertormance in the language used in the condltlon of the bond,
is sufficient.

In. such an action it is proper that the character in which the p}alnut! sues -
should appear in the commencement of the declaration, though it is sufiicient
it 1t appear in the conclusion. .

As to the evidence necessary to sustain such action.

Appeal from the Phillips Circuit Court.

DEBT in the name of the State for the use of John Brown,
against Clement Brown, Ben]a.mm A. Porter, and Sldney P.
Craig, determined in the Phillips circuit court, in May, 1847.
before the Hon. Wu. C. Scort, judge. The action was founded
on an administrator’s bond, executed by Clement Brown, as ad-
ministrator of Jacob' Hackler, pnnelpal and Porter and Craig, as
his securities, bearing 8ate 9th "August, 1842. The declaratlon,
after setting out the bond and condmon, assigns three breaches
théreof, in substance- as follows: .

1st. That after the grant of letters of administration to defen-

dant, Brown, upon the estate of Hackler, by the probate court
of Phillips county, there came to his hands, as such admxmstra-
tor, $223.37. That John Brown, for whose use this suit was
brought, having a claim against said estate for $466, presented
the same, duly probated, to said admlmstrator for a.llowance,
and he rejected it; that afterwards, at the October term of tbe
probate court of said county, he presented said claim to said
court for allowance and classification ‘against said estate, the
. court refused to allow it, and he excepted, and appealed, to the
_circuit court of said county, and obtained judgment in the ecir-
euit court upon said claim for $360, which judgment remalned'
in full force, &c.; -and that although ‘assets to the amount first
above named had come to the hands of said admmxstrator ; and
although payment of said judgment, or so much thereof as
said John Brown was entitled to, taking into. consideration other
claims classed and allowed against said estate, had been fre-
i;uently demanded of said administrator, he had wholly neglec-
ted to _pay the same or any part thereof.

2d. That said Clement Brown has not since the date of said
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writing obligatory, and the grant of his letters of administration
on said estate of said Jacob Hackler, deceased, made, or caused
to be made, just and true accounts of his administration of said
estate in pursuance of law and the orders of said court of pro-
bate of Phillips county.

3d. That said Clement Brown has not, since the date of said
writing obligatory, and the granting of letters of administration
to him on the estate of said Jacob Hackier, made due and proper
settlement of said estate from time to time according to the rlaw,
or the lawful order, sentence, or decree, of the probate court of
said county; by means of which said premises the said John
Brown, and the other creditors of the estate of said Jacob Hack-
ler, have sustained damages to a large amount, fo wif: to the
amount of $300; by reason of which said breaches the said wri-
ting obligatory became forfeited, and, according to the statute,
&c., an action has accrued to said plaintiff, &e., &e.

The action was discontinued as to defendants Brown ani
Craig for want of service of process upon them. Defendant
Porter demurred to the declaration, the court sustained the de-
murrer as to the first breach, and overruled it as to the second and
third. Porter rested upon his demurrer, judgment was taken
against him, writ of inquiry awarded, and the _jmiry assessed the
plaintiff’s damages at $170.19. Porter moved for a new ta'ia;l,
which was refused, and he excepted, and put the evidence on
record. It appears, from his bill of exceptions, that, on the in-
quest of damages, plaintiff proved, by the records of the probate
court of said county, that at the term of said probate court mext
before the October term, 1843, Clement Brown, as administrator
of Hackler, filed his settlement account, in which he charged
himself with amount of sales, $223.37, and credited himself
with items amounting to $53.18; that notice of the filing of said
account for seitlement was duly published, and -that, at the
October term of said probate court, 1843, said account was ex-
-amined by the court, confirmed, and ordered to be spread ' upon
the record. Plaintiff also "proved by the clerk of said probate
+ourt, that caid settlement account was the only one ever filed
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by said administrator. This was all the evidence introduced on
the inquest.

W. H. & A. H. RiNao, for appellant.
E. CuMMINS, contra. : . N

JouwnsoN, C. J. This was an action instituted in the Phillips
circnit court by the State, at the instance, and - for the use, of
John Brown, against Clement Brown, as the administrator of
Jacob Hackler, deceased, and Benjamin A. Porter and Sidney
P. Craig, as his securities. The first count charges, by way of
a breach of the bond, that the plaintiff had recovered against
Brown, as such administrator, in the circuit court of Phillips,
the sum of three hundred and sixty dollars, and that, though
said administration had received property belonging to said estate
of the value of two hundred and thirty-three dollars and thirty-
seven and one-fourth cents, and though often requested to pay
the sum so received, he had and still refused to do so. John
Brown, the real plaintiff, seeks in this court to enforce a de-
mand which he claims in his own individual right and not as
the representative of all persons interested in the estate. For
the purposes of this count we-consider the exposition of the law
ag given by this court in the case of Qutlaw et al. vs. Yell. Gov-
ernor, 5 A. R.. 472, 473, as fully sufficient: “The judgment in
the circuit court ascertained and established the claim. and- the
probate court ascertains the amount of the fund and fixes the.
order of its appropriation in satisfaction of such claim. We are
not here required to decide whether, under any circumstances,
the circuit court would be permitted to execute its own judg-
ments in such cases. as this question is not raised by the record.
We only intend to sav that no action can be maintained upon
the bond for the non-payment of the judgment of the circuit
court without the judicial ascertainment in the probate court of
the sufficiency of the assets and their liability in satisfaction of
the debt.” By sections from 121 to 125. inclusive. page 87, Rer.
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Stat., the proba-te court is.authorized und required to make seﬁ-
tlement with the administrator, ascertaining the amount of debts
legally exhibited against the estate, and the amount of asgsets in
his hands for their satisfaction, to make an appropriation. of
them to the debts, and order the administrator to pay them in
ten days. This seems to be necessary to fix his liability to pay
the ‘debts. The order of the court for that purpose makes it a
duty of the administrator, for a breach of which an action may
be maintained on his bond, under section 171. The first act
which seems to fix his liability, is the refméal to pay in obedience
to the order of the court. As there are facts necessary to make
the administrator personally liable, they must be alleged and
established before the securitiés can be reached. This we con-
ceive to be a clear deduction' from the several provisions of the
statute upon that subject. If this interpretation of the adminis-
tration law be sound and sensible, and that it is we do fiot en-
tertain a singl'e doubt, it is then manifest that the first count is
palpably defective, and that it does not exhibit even the sem-
blance of a cause of action. B R

The second and third counts seem to have been predicated
upon the one hundred and seventy-first sec. of the fourth chap. of
Rev. Stat. This section prbvides that “the bond of any-executor
or administrator may be sued on at the instance of any legatee,
distributee, creditor, or other person iﬁterested, in the name of
the State, to the use of such legatee, distributee, creditor, or
other person interested, for any mismanagement, waste, or other
breach of the condition of such bond, and the party to whose
use suit is brought shall have judgment against the executor or
administrator, and his securities, for the whole value of the
estate mismanaged, or wasted, with costs of suit; and the
amount so recovered shall be distributed by the court of probate
in the same manner as if the same had been accounted for by
the executor or administrator.” These two latter- counts do not
seek to subject the administrator, and his securities, to the pay-

. ment of any specific sum, which it is alleged has been recovered

against him by the plaintiff, but simply charge him with a neg-
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lect of duty, and seek to fix their liability for such da.magés as
all persons in the .estate may have sustained. The point to be
determined here is as to the sufficiency of the breaches assigned
by these two counts.

The breaches are in general terms: First, that the administra-
tor had not made, or caused to be made, just and true accounts
of his administration; and; secondly, that he had not made due
and proper settlements thereof from time to time, according to
law, or the lawful order, sentence, or decrée, of tl.e probate court
of Phillips county, and then concludes to his own damage, and
also to the damage of the other creditors of the estate of the said
Jacob Hackler. We think that where a party merely seeks to
subject the administrator, and his securities, to damnage conse-
quent upon his failure to account and settle according to the
conditions of his bond, that it is all-sufficient to charge him in
the language used by the law creating the obligation. The de-
fendant cannot complain that the particular failure is not spe-
cifically set out and the amount of damage sustained is not di-
rectly and expressly charged, as he has nothing to do until his
liability is fully made out and the damage which has accrued is
clearly established by proof. In strictness the statute would re-
quire, that the party at whose instance suit is instituted, in case
the law is put in motion by either of the beneficiaries specified
in the act for, the benefit of all, that the particular character in
which he presents himself should be expressly set forth in the
commencement of. the declaration. It does not appear in this
case at whose instance the State has instituted her suit; until
we have reached the conclusion of the declaration: there it Yis -
that he represents himself as a creditor of the estate, and though
perhaps substantially sufficient for the purpose of the law. vet
it is not strictly and technically correct, and if not absolutely
requisite it would certainly be desirable to have the precise
character of the interest to appear in the beginning of the decla-
ration. We are of opinion, thérefore, that the circuit court
committed no error in the disposition which it made of the de-
murrer interposed to the declaration.
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This brings us to the only remaining question to be deter-
mined, and that is, whether the circuit court erred or not in over-
ruling the motion for a new trial. The bill of exceptions pur-
ports to contain all the evidence offered upon the trial, and it is
upon the sufficiency of this testimony to sustain the verdict of
the jury that the decision must necessarily turn. In order to
have entitled the State to a recovery upon either of the last
counts, it was necessary that she should have shown cither a
failure to make just‘ and true accounts of his administration, or
due and proper settlements of the estate. The testimony ad-
duced before the jury utterly failed to establish either of the
breaches charged in the two last counts. The whole case made
by the evidence offered merely went to show that the adminis-
trator filed an account current, which, after due notice, was con-
firmed by the court, and that, after deducting his claims againsi
the estate, -left a balance against him. This circumstance most
certainly could not fix any liability upon the administrator er
his securities. - It did not appear that he had been guilty of any
breach of legal duty, and consequently it could not be made to
appear that any damages whatever had accrued to the plaintiff.
It devolved upon the plaintiff, in order to entitle her to a recovery
upon either count, to have shown not ‘only a failure to make just
and true accounts of his administration and due and proper set-
tlements, but also to have shown what amount he retained in
his hands, and for which he failed to account, or charge himself
with in his setttlements with the court. Upon hoth of these
points the testimony is wholly silent, and, as a matter of course,
there is an utter failure to establish any liability whatever. It
is manifest, therefore, that the defendant below was centitled to
have the verdict set aside as being without evidence to support
it, and consequently the circuit court erred in overruling his mo-
“tion. The judgment of the circuit court is thérefore reversed,
and the cause remanded to he proceeded in according to law and

not inconsistent with this opinion.



