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The fact that a court has a clerk and a seal, raises the presumption, and Is .
prima facie evldence, that it 18 a court of record.

In an action for the hire of slaves for one year, it is erroneous to Instruct the
jury that what defendant pald for the same slaves the year previous, {s the
correct criterion of thelr value—as the value of slave hire fluctuates.

What such slaves hired for during the year in controversy, would be the correct
criterion.

Writ of Error to Pulaski Circuit Court.

Assumpsit,’ for the hire of slaves, brought by Jane Adamson
against John Adamson, determined in the Pulaski circuit court,
at the Api'il Term, 1847, before the Hon. W. H. Surrow, judge.

In a bill of particulars filed by plaintiff, she claimed of the
defendant $250 for the hire of two negro boys, Bill and Hensop,
for onie year, commencing January 15th, 1844, with interest from -
the 15th January,. 1845: '

The cause was tried on the general issue, and verdict in/favor
of the plaintiff for $286.25, damages.

Defendant moved for a new trial on the grounds: 1st. that
the court admitted -depositions, offered by plaintiff, which were
not properly authenticated: 2d. the verdict was contrary to
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law: 3d. contrary to evidence: and 4th. the court instructed
the jury contrary to law. The court refused a new trial, de-
fendant excepted, and took a bill of exceptions setting out the
evidence and points reserved, from which it appears:

Plaintiff offered in evidence the depositions of Walter H. Ad-
amson and John H. Higgins, taken in her behalf, before George
R. Braddock, a justice of the peace of Montgomery county,
Maryland, on the 20th April, 1847, to which is appended the
following certificate of the official character of the magistrate
before whom they were taken:

“STATE OF MARYLAND,
SCT.
Montgomery County,

I hereby certify that George R. Braddock, Gentleman, before
whom the foregoing depositions appear to have been made, and
whose name is thereto subscribed, was at the time thereof one
of the State of Maryland’s Justices of the Peace, in'and for said
county, duly commissioned and sworn. ‘

- In testimony whereof, I hereunto subscribe my name,

[L. S.] and affix the seal of said county court, this 22d

day of April, 1847. '
SAM’L T. STONESTREET, Cr’k
Montg’y Co’ty Co’t.”

To the reading of which depositions defendant objected upon
the ground that the above certificate did not appear to have
been made by the cierk of a court of record, but the court over-
ruled the objection, and defendant excepted. ,

Deponant, Adamson, states that his mother, the plaintiff, hired
to defendant two negro boys in the year 1836 or 1837, which he
took to Arkansas. For the first three years he was to pay $100
each, the hireing to commence 15th January, 1836 or 1837; and
deponant had heard his mother say that after the first three
years, defendant was to pay $125 a year for each of said slaves.
That defendant kept said slaves until the year 1845. That for
the first three years defendant paid his mother $100 each fqr
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the said negroes, and from that time to the 15th January, 1844,
settled with her, through an agent, at $125 each.

Deponant, Higgins, states that for the year 1839, defendant
paid plaintiff $200 for the hire of the two slaves, and from that
time to the 15th January, 1844, paid her, through an agent,
partly in money, and partly in merchandize, $250 a year for
said slaves.

Defendant proved that in the fall of 1843, he had informed
plaintiff that he would not hire the slaves for another year at
$125 each, but if he kept them longer it must be at the rate of
$100 each per year.

The above is the substance of the evidence—other facts and
circumstances were proven, but as the court have not decided
upon the effect of the evidence, it is not deemed necessary to
state it more fully.

The court charged the jury as stated in the opinion of this
court, and further instructed them that it was descretionary
with them to give or withhold interest on the hire of the slaves
from the time it became due, to which instructions defendant
excepted.

Rivco & TrapnALL, for the plaintiff. 1st. The court impro-
perly permitted the depositions to be read to the jury; because
they were not proven and authenticated by the certificate and
seal of the clerk of a court of record as required by section
16, p. 326 Rev. Stat., and hence were not legal testimony and
could not be read except by consent.

2d. The record shows that there was no contract to hire the
slaves for said year; but on the contrary shows that the pro-
position of Mr. Adamson to hire them was never acceded to by
Mrs. Adamson; and it is well settled that where one does not
accede to a proposition or promise as made, the other is not
bound by it. Tuttle vs. Love, 7 John R. 470.

There being no contract to hire and no request on the part of
the plaintiff in error for the slaves to remain and work for him,
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no action will lie against him for hire.. Bartholomew vs: Jackson
20 J. B. 28.

Where work is done for another, even with his approbation
and knowledge, and it appears that there was an understand-
ing that no compensation should be given, the law will not
imply a promise .to pay for such labor. Livingston vs. Acketson,
5 Cow. Rep. 531. See also Davis vs. Davis, 38 Com. Law Rep.

46, for a similar principle.

As there was no contract to pay a sum certain (or even any
thing) the plaintiff below could recover only upon a quantum
meruit for work and labor, and the defendant below could show
in defence that he received no benefit. Scheneman vs. Withers,
Anth. N. P. 166, n. b.

The record in this case shows that the labor of the slaves was
nothing like as valuable to the plaintiff in error, as it was the
previous year, or as it would have been that year if he had
expeeted them to remain with him during the whole year.

FowLER, contra. The depositions were properly admitted in
evidence. Our statute requires that where depositions are taken
out of the State, the official character of the officer taking the
depositions must be authenticated by the seal of a court of re-
cord, &c. Rev. Stat. p. 326, sec. 16. But it is not necessary
that the certificate of the clerk of a court should state that the
~court is a court of record. The seal itself raises the presump-
tion that it is a court of record, which must prevail, unless the
contrary be shown. 7 Missouri Rep. 216, 217, Steamboat Thamés
vs. Erskine and Gore.

The verdict was clearly sustained by the evidence, and the
instructions of the court were clearly right, as will fully appear
when tested by the following principles of law, to wit:

1. Creditors are allowed to receive six per cent. interest on
money due on settlement of accounts, &c., and “on money due
and withheld by an unreasonable and vexatious delay of pay-
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ment or settlement of accounts.” Rev. Stat. p. 469, sec. 1, title
Interest. '

2. When a statute authorizes interest on money “withheld
by an unreasonable and vexatious delay of payment,” it is for
the jury to determine whether there has been such delay, &e.
4 Missouri Rep. p. 258, McLean admr. vs. Thorpe.

3. Simple interest recoverable in - assumpsit, whenever there
is either an express or implied contract therefor. Story on Con-
tracts, part 3, ch. 3, sec. 716, p. 429,

4. In such cases interest is in the nature of damages, and
its allowance wholly in the discretion of the jury. b.

5. When by the terms of a contract, the principal is to be
paid at a specified time, an agreement is always.implied to pay
interest after the default to pay at that time. Story on Coniracts,
p. 430, sec. 717. 1 Baldw. Rep. 538. 2 Brown’s Ch. Rep. 3, Bod-
dam vs. Riley. ‘

6. An account stated always bears interest, and the claim
here is in substance an account stated. 1 Baldw. Bep. 538 et
seq. Bainbridge & Co. vs. Wilcocks. 2 Burr. .Rep. 1083 et seq.
‘Robinson vs. Bland.

7. If the evidence is doubtful the jury will decide whether
there was a promise either expressed or implied to pay interest;
and though the jury may not be satisfied that there was any
silch_ contract for the payment of interest, yet it may find in-
terest as damages for the non-payment of the principal. 1
Baldw. Rep. 542, Bainbridge & Co. vs. Wilcocks. o

8. In the absence of any evidence either enhancing or les-
sening the. value of the slaves for the year in controversy, or
changing - the terms of their previous hire, a proper criterion
would certainly be the-price paid for the year next preceding.
This is common sense, and it should be presumed that Bboth
courts and juries yet pay some regard to common sense.

9. In case of lands, where a tenant holds over from year to
year, without a new stipulation as to rent, the legal implication
is, that by the tacit consent of both parties he holds over at the
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former rent. 4 Cowen’s Rep. 350, Bradley vs. Covel. 13 Serg. &
Rawle Rep. 63 Diller vs. Roberts. 5 Tenn. Rep. 472, Doc ex dem..
Riggle vs. Bell. 15 John. Rep. 507 Abeel vs. Radcliff. The same
reason applies in the case of the hiring of slaves. .

OrpEAM, J. The first objection taken by the assignment of .
errors is, that the certificaté of the clerk authenticating the de-
positions, does not show that it was made by the clerk of a.
court of record as required by the statute. This certificate was
made by the clerk of the county court, and has his seal’ of office
affixed. . The fact that the court has a -clerk and a seal, raises
the presumption, and is prima facie evidence, that it is a court of
record.

It is next assigned for error that the court instructed the jury
“that if they believed from the testimony that the negroes in
question remained in the possession of the defendant during the
year commencing January 15, 1844, and ending January 15,
1845, and were employed by him on his plantation or about his
business, they would find for the plaintiff what their services .
were reasonably worth; and that in the absence of test'mony
to show what amount was to be paid for the hire or use of said
negroes for the year commencing January 15, 1844, and ending
 January 15, 1845, a proper criterion for them to be governed by
would be the price paid by the defendant for the same negroes
thé\gear previous or next preceding.” This instruction was
clear]y\grong. The price of negro hire is quite fluctuating, be-
ing conﬁnyally subject to the control of circumstances. The
value of tfi?e\hjre for one year is no correct criterion for the
ensuing. Besides, the defendant had expressly informed the
plaintiff that he would not retain the negroes at the same rate
he had paid for ther;i\the year previous. The court should have
instructed the jury that\they should take into consideration all
the circumstances atbendlng\ghe transaction, and that the mea-
sure of damages would be 'a\lz\gasonable’ cbmpehsation for the
hire of the negroes during the t1§ne they were in the service of
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the defendant. What such negroes were hiring for during

that time would be the correct criterion of damages.
Reversed.



