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BizzeiL & OWENS vs. BREWER AS ADR.

/

A bond for “one hundred and fifty dollars, to be paid in any current notes of the
Bank of the State.of Arkansas,” is payable in the notes of said Bank at thelr
nomlinal value, regardless of their depreciation,

This construction accords with common sense, and the popular meaning of the
terms used In’ the obligation.

In covenant on such obligation, the plaintiff must prove the value of such bank
paper, otherwise he is not entitled to judgment for any sum.

If the judgment is for the full amount of the obligation, and the evidence is not.
put upon the record, this court will presume that the bank notes were at par.

But if the evidence is put upon the record, and it appears that the plaintiff of-
fered no proof as to the value of the notes, and yet took judgmert for the
full amount of the obligation, the judgment will be reversed.

Writ of Error to the Circuit Court of Sevier County.

This was an action of covenant brought by Wm. A. Brewer,
as administrator of John Brewer, deceased, against Bizzell and
Owens, and determined in the Sevier circuit court, at the July
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Term, 1847, before the Hon. C. C. Scort, then one of the circuit
judges.

The obligation declared on, is in these words: “On or before
the first day of January next, we promise to pay John Brewer,
or order, the sum of one hundred and fifty dollars; to be paid in’
any current notes of the Bank of the State of Arkansas, for
value received: this the 16th day of May, 1842.” Signed and
sealed by defendants.

Defendants pledded payment in current notes of the Bank of
the State of Arkansas, to which issue was taken. The cause
- was submitted to the court, sitting as a jury by cdnsent, and
the court found for plaintiff, and rendered judgment for $191,
damages. Defendants took a bill of exceptions, as follows:

On the trial, defendants asked ‘a witness, Coulter, the follow-
ing question: “Were the notes of the Branches of the State
Bank of Arkansas in circulation in the State of Arkansas on
the 1st day of January, 1843?” Witness answered in the af-
firmative. Defendants then asked witness: “What was the
value of the notes of the Branches of the Bank of the State of
Arkansas on the 1st January, 1843, and whether said notes
were not the currency of the country at that time?” To which
question plaintiff objected, and the court sustained the objec-
tion, and ruled that defendants had not the right to ask what
was the value of the notes of the Branches -of the Bank of the
State of Arkansas, until they had first proved that said notes
were passing as money in the ordinary transactions of the coun-
try, at their nominal value. Defendants also proved that the
notes of the Bank of the State of Arkansas were from 50 to 60
per cent. discount on the 1st January, 1843, and that the notes
of the principal bank were a shade better than the notes of its
branches, but that none of the banks of Arkansas were paying
specie at that time. And there being no further testimony, the
court gave judgment for the full amount of the obligation sued
on, to all of which decisions and judgment of the court, defen-
dants excepted, &. Defendants brought error.
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Rinco & TRAPNALL, for the plaintiff. The court will exofficio,

"take cognizance of the circulating medium. Lampton vs. Hag-

gard, 3 Monroe 149. Dillard vs. Evans, 4 Ark. 175.

At the date, as well as the maturity of the note, the State
Bank paper was at a very great depreciation; the note was
drawn payable in that paper: the word current does not change
the meaning of the contract. The court looks to the terms of
the contract to ascertain the intention of the parties. Graham
vs. Adams, 5 Ark. 261; and the terms do not import money.
Hawkins vs. Watkins, 1d. 481. .

The obligation was for unliquidated damages, and judgment
could not be given for the full amount without proof of the

___value of the notes. Day vs. Lafferty, 4 Ark. 181. Ellet & Bur-

ton vs. Chelton, 5 Ark. 183.
WATKINS & CURRAN, contra.

Jornson, C. J. The result of this case will necessarily depend
upon the construction that shall be put upon the terms of the
contract to enforce which the suit was instituted.

Bizzell and Owens promised to pay Brewer or order the sum
of one hundred and fifty dollars, to be paid in any current notes
of the Bank of the State of Arkansas. The writing was ex-
ecuted on the 16th day of May, A. D. 1842, and made payable
on the first day of January, then next following. This court in
the case of Pearson vs. Wallace, 2 Eng. Rep. 293 ; when defining
the meaning of the terms “current bank notes” said that “current
bank notes are such as are convertable into specie at the counter
where they were issued, and pass at par in the ordinary trans-
actions of the country.” If the parties to this contract had
adopted the terms, “current bank mnotes,” without any .restric-
tion as to the bank from which they should issue, it would have
fallen within the definition and rule laid down in the case re-
ferred to, but when it is remarked that it is confined fo the cur-
rent notes of the State Bank of Arkancsas, it is obvious that we
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must depart from the strict legal signification, and have recourse
to that sense in which they were generally understood and re-
ceived by the people. To give to the terms used their plain and
popular sense, they obviously amount to a promise to pay ihe
sum specified in the notes of the State Bank, at their nominal
value. This we conceive to be the plain and common sense in-
terpretation of the contract.

We will now proceed to determine whether the circuit court
properly excluded the evidence offered by the defendant below.
He first asked the witness to state whether the notes of the
branches of the State Bank of Arkansas were in circulation in
said State on the first day of January, A. D. 1843, and upon his
answering in the affirmative, he then asked him what was the
value of the notes of the Branches of ’sai'd bank on the first
day of January, 1843, and whether said notes were rot the
carrency at that time. The court sustained the objection to the
question relative to the value of the notes of the Branches of
the State Bank, and ruied that he could not enquire into the
matter until it was first proved that said notes were passing as
money in the ordinary transactions of the country. The court
erred in this respect, as it was not necessary to show that the
notes of the State Bank were passing at par or considered as
cash under the constructions already given to the terms of the
contract.

The court also erred in another particular. The contract
sued lipoh was a pure covenant. It did not simply give the
makers the privilege of discharging it inthe current notes of
the State Bank; but it was expressly a.gréed that it was to be
"paid in that kind of currency. Such being the case it most un-
questionably devolved upon the plaintiff below to show what
such notes were actually worth in money, and until he had
made out his case by competent proof, he was not entitled to a
judgment for any sum whatever. The bill of exceptions pur-
ports to embrace all the evidence addiiced upon the trial, and
it does not appear that the plaintiff showed himself entitled
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to any thing. The defendant below ,’vwas not required.to show
what the notes of the State Bank were worth and could not
have been expected to offer testimony upon that point, unless it
was necessary to rebut such as might have been offered by his
adversary. Had not the evidence been reserved, the legal pre-
sumption would have been that the notes of the State Bank
were equal to specie, and that the plaintiff below was entitled
to the full amount expressed upon the face of the covenant,
but as the bill of exceptions purports to contain ail the testi-
mony and it is wholly silent upon that point, the presumption
will not hold in favor of the correctness of the judgment of the
circuit court. For this reason also the judgment must be re-
versed.



