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NELSON & BANKHEAD VS. HUBBARD. 

In an action of .debt upon a forfeited delivery bond, on default of defendants, a jury 
should be called, to enquire into the truth of the breaches, and assess the dam-
ages. The act of 1843, authorizing the court to assess damages, applies only to 
summary motions for jqdgments on forfeited delivery bonds, under the act. 

Writ of Error to Hempstead Circuit Court. 

Hubbard brought an action of debt against Nelson and Bankhead, 

upon a forfeited delivery bond, to the August term, 1847, of the 

Hempstead Circuit Court. The declaration set out the bond, and 

averred as a breach of the condition thereof, a failure on the part of 

the defendants to deliver the property, &c. The defendants did not 

appear, judgment was taken against them by default, and the court 

assessed the damages, the plaintiff requesting the court to sit as a ju-

ry for the purpose, as the record states. 

'Defendants brought error. 

S. H. HEMPSTEAD, for the plaintiffs in error. As this was a regu-

lar and formal suit upon a delivery bond, it was not competent for the 

court to enquire into the truth of the breaches and assess the damages 

without the intervention of a jury, and for this error, the judgment 

must be reversed. Wallace v. Henry, 5 Ark. 106. Jennings V. 
Ashley, id. 132 to 134. McKisick v. Brodie, 1 Eng. Rep. 378. 

The condition of this bond is not for the payment of money, but is 

for the delivery of property, and the obligor was required and did as-

si2Ti specific breaches in his declaration, and the truth thereof ought 

to have been found and the damages assessed by a jury. Rev. Stat. 

chap. 112, sec. 5, 6, 7, and 8, page 609. Phillips v. the Governor, 

2 Ark. 390. Adams v. the State, 1 Eng. 505, 506. 
The statute of 1843, which authorizes the court to ascertain ilk" 

damages in certain cases, does not apply to a common law proceed-

ing upon the bond at all. That statute relates to two classes of cases:
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first, to delivery bonds taken and forfeited before its passage, and up-
on which judgment could be obtained by motion, first giving twenty 
days' notice to the obligors; and second, to delivery bonds forfeited 

after the passage of that act, and upon which a judgment cou:d be 
obtained upon motion, at the first term after the giving of the bond, 
but at no subsequent term. Acts of 1842, page 49, 50. The case 
of Galloway v. Roane, Eng. 354. was a proceeding ba:;:N1 upon, 
and in conformity to, the third section of that act. That statute wa 
never designed to extend to such a case as the present; and without 
adverting to other errors, I rely upon this as sufficient to reverse the 
judgment. 

OLDNAM, J. The second section of the act of 1843, "concerning 
j;idgments on delivery bonds," whicll authorizes the court to assess 
the damages, applies only to cases in which the proceedings are con-
ducted in the summary manner prescribed by that statute. This case 
is a common law Proceeding upon the bond, and a jury should have 
been empanneled, to inquire into the truth of the breaches and assess 
the damages). lt was error for the court to assess the damages. Ad-
ams V. the State, 1 Eng. Rep. 497.	 Reversed. •


