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PLEASANTS ©s. BANK OF THE STATE.

Where the plaintiff declares against all the makers of a joint obligation, he cannot
discontinue as to one, duly served with process, or who has entered his appeal-
ance, and take judgment against the others,

In an action of debt, where the declaration contalns two counts, the first upon a
note, and the other an indcbitatus count upon an account stated, on default of
defendant, plaintiff may take judgment for the amount of the note on the first
count, and disregard the second.

The plaintiff cannot take judgment for a greater amount of damages than he claims
in his declaration.

Writ of Error to Washington Circuit Court.

DEeBT by the Bank of the State, against Lucius C. Pleasants,
Henry E. Campbell and William M. Coats, determined in the Wash-
ington Circuit Court, in December, 1845.

There are two counts in the declaration : the first,"upon a joint note
for $1526.53, executed by defendants to plaintiff, dated 9th April,
1841, and due six months from its date; second, an indebitatus count
upon account stated for the same sum—concluding to the damage of
plaintift, $500.

The summons was executed by personai service upon Pleasants
and Coats, and by leaving a copy at the residence of Campbell, with
his wife. A :

At the return term, June, 1845, defendants appeared, and on their
motion the cause was continued. At the next term, December, 1845,
the attorney for plaintiff took a discontinuance as to Campbell, upon
the ground that he had not been served with process. The other two
defendants failing to interpose any defence, the plaintiff exhibited the
note sued on, and took judgment against them for the amount- there-
of as debt, and for $635.80, damages.

Pleasants and Coats brought error, but after assignment of errors,
the death of Coats was suggested, and the suit abated as to him.
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FowLgg, for the plaintiff. 1. It is objected to the judgment that
the sum of $635.80 is adjudged as damages, when only $500 is claim-
ed in the declaration. The court ought rot to have rendered judg-
ment for more damages than was claimed in the declaration. 4 Litt.
Rep. 265, Baltzell v. Hickman. 5 Missouri Rep. 424, Maupin V.
Triplet. 1 Ch. PL 398. 4 Maule & Selw. Rep. 94, Usher et al. v.
Dausey et al. 1 Saund. Pl. & Bv. 418} 2 Bac. Abr. p. 4. And
a court of error cannot reduce the sum to the amount laid in the de-
claration. 1 Ch. Pl. 398.

2. Although the writ was void, all three of the defendants volun-
tarily appeared, and it was error to discontinue as to Campbell, a joint
defendant. 3 Ala. Rep. (new series) 134, Norwood V. Rossiter.
4 Ark. Rep. 600, Hawly .v. Real Estate Bank. 2 Danda’s Rep.
223, Hickman v. Anderson. 1 Eng. R. 96 et seq., Ashley v. Hyde
& Goodrich. Their voiuntary appearance was a waiver of the bad
writ and defective service. 1 Eng. R. 553, Boyer v. Robinsor.

3. The judgment was rendered on both counts: one of which was
not on a writing ascertaining the amount: and therefore the court
could not assess the damages, or find the amountdue, without the
intervention of a jury. 9 Missouri Rep. 166, Prattle & Cabaune
v. Carl. Rev. Stat. p. 630, sec. 80, 81. 5 Ark. Rep. 640, Ham-
ilton et al. v. Humphries. 1 Blackf. Rep. 268, Starbuck V. La-
genby. Ib. 362, Sherman v. Wilson.

LiNcoLN, contra.

Jounson, C. J. This was an action of debt instituted by the
Bank against the defendants below upon a joint note. ~The sum-
mons was executed upon all of the defendants, in one of the modes
prescribed by the statute, and more than thirty days before the return
day of the writ.  An entry was made upon the record on the eleventh
day of December, A. D. 1845, more than one year after the institu-
tion of the suit, in which it is recited that it appeared to the court that
no service had been had upon Campbell, and that on motion of the
plaintiff it was ordered by the court that the suit be discontinued as
to him. The sheriff certifies that he executed the writ on the within
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named Henry E. Campbell, on the 3d day of April, A, D. 1844, in
Cane Hiil, in Washington county, Arkansas, by then and there leav-
ing a true copy thereof, at his usual place of residence, with his wife,
a white person of the family of said Henry E. Campbell, over the
age of fifteen years. This return is nearly in the words of the statute,
and is certainly a full compliance with its requisitions. The service
being a substantial compliance with the statute, and having been
more than thirty days before the return day of the writ, the question’
is directly presented, whether a discontinuance as to Campbell, did
not operate as'a discontinuance of the whole action. The cases of
Ferguson and others v. the State Bank, 4+ A. R. p. 510; and Ash-
ley v. Hyde & Goodrich, 1 Eng. R. p. 94; are regarded as decisive
of the question. It is clear from the construction given to the statute
in the cases referred to, that the Bank had no alternative but to pro-
ceed to final judgment against all of the defendants she had electel
to serve, and upon whom process had been served in time, or dismiss
the suit and commence a new action against such of the makers of
the note as she might choose to charge; that the discontinuance as to
Campbell operated as a discontinuance of the whole action; and that
consequently the court erred in giving judgment against Pleasants
and Coats. It is also urged as an objection to the judgment of the court
below that the Bank was permitted to take judgment upon the first
‘count in the declaration without entering a nolle prosequi as to the
second, when there was a failure of evidence as to the second count.
The piaintiffs in error, having made default as to both counts in the
déclaration, have but little cause to complain of the defendant. upon
that score.  The plaintiff having defaulted as to both counts, the de-
fendant was fully warranted in taking judgment upon such counts as
were sustained by the proof and disregarding the residue. The Bank
having disregarded the second count, there was certainly no necessi-
ty to summon a jury to ascertain the amount due upon the same.
The last point made in the case is that the damages recovered exceed-
ed the sum laid in the declaration. ~This it must be conceded is a fa-
tal objection. The object of laying damages in an action of debt is
to cover the interest that may accrue up to the time of rendering the
judgment.  The interest is recoverable by way of damages for the
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detention of the debt. It is a rule universally recognized that the
amount of damages laid in the declaration is the utmost limit of re-

covery. For these reasons the judgment of the Circuit Court must
be reversed.



