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MCCOY VS. THE STATE. 

Indictment for an assault with intent to commit murder, charging that defendant, 
upon one D. E., "feloniously, unlawfully, and of his malice aforethought, 
with. &c., did make an assault, with intent, him the said D. E. feloniously, un-
lawfully and of his malice aforethought, to kill and murder --IIELD that these 

words sufficiently charge a wilfulnesii, without the use of the word "wilfully.' 
To sustain a verdict of guilty on an indictment for an assault with intent to com-

mit murder, the evidence must show that if death has ensued, It would have been 
murder. 

A man has a right to order another to leave his house, but has no right to put him 

out by force until quiet means fail. 
He may lay his hands upon him softly, and if he then resist, force may be used. 
But if he attempts to use violence in the outset, and is slain, it will not be murder 

in the slayer, If there Is no previous malice. 

Appeal from the Conway Circuit Court. 

Indictment for an assault with intent to commit murder, determin-
ed in the Conway Circuit Court, at the September term, 1847, be-
fore the Hon..W. W. FLOYD, Judge. 

The substance .of the indictment follows : 
"The grand jurors, &c. &c., present that . James McCoy, ate, 

&c., on the 18th day of February, A. D. 1847, with force and arms, 
at, &c., in and upon one Duke Ethrige, in the peace of, &c., felo-
niously, unlawfully, and of his malice aforethought, with a certain 
deadly instrument (commonly called a hatchet) did make an assault, 
with intent him the said Duke Ethrige, then and there feloniously, 
unlawfully, and of his malice aforethought, to kill and murder, con-
trary, &c. 

"And the grand jurors aforesaid, &c., say that this indictment is 
preferred on the testimony of Duke Ethrige, the person assauAed," 
&c.

The defendant moved to quash the indictment, upon the grounds 
that no prosecutor was endorsed thereon, and that it was otherwise 
informal and insufficient. The court overruled the motion:
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The defendant was then arraigned, refused to plead, the •p:ea of 
not guilty entered for him, and the case submitted to a jury, who 
found him guilty, and fixed his punishment at three years' imprison-
ment in the penitentiary. He moved for a new trial, which the court 
refused, and he excepted, and took a bill of exceptions, setting out 
the evidence, the substance of which is stated in the opinion of this 
court. 

It is assigned for errors, that the court below overruled the motion 
to quash: that the indictment is bad because of the omission of the 
word "wilfully" in the charging portion of it: and that the court re-
fused a new trial. 

RINGO & TRAPNALL, for appellant. 

WATKINS, Attorney General, contra. 

JOHNSON, C. J. The objection taken to the indictment we con-
ceive to be wholly untenable. The allegation that the offence was 
committed feloniously, unlawfully, and with malice aforethought, 
most assuredly implies a wilfulness to do the act; and if the term 
"wilfully" had been expressly inserted, it could have amounted to no-
thing more or less than mere surplusage. The chief question involv-
ed, and one, too, that is not entirely clear of difficulty, relates to the 
sufficiency of the testimony to warrant the conviction. 

The testimony of Mrs. Kellum, the first witness introduced on the 
part of the State, is in substance, that in the spring, A. D. 1847, she 
was at the house of Ethrige, the party alleged to have been injured; 
that whilst there, the defendant went into the house and sat down, 
and stated to Ethrige that he had come to get his corn, and wanted 
it measured, and put into the house where Ethrige was then living; 
that Ethrige was then sick and in bed, and that he told the defend-
ant that he was ready to pay the corn as soon as he could ascertain to 
whom he should pay it; that Bertrand and Mr. Kellum, and the de-
fendant, were all claiming it; that the .defendant then spoke to the 
witness in a very offensive manner, and that the offensiveness of his 
manner consisted in asking her, what she had to do with it.; that she
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told him that she had nothing to do with it, but that he must go to 
the guardian of her children; that the defendant again told Ethrige 
he wanted the corn measured and . put into the house, at which time 
the wife of Ethrige objected, and used some angry words to the de-
fendant, and said that she could not stand it to be put out of tbe 
house; that the defendant during all the time appeared calm, and us-
ed no offensive language to Ethrige or his wife; that in the mean-
time Ethrige had gotten up from his bed and taken his seat near the 
fire; that Ethrige told defendant to go out of his house; that he did 
not go out, but still continued in his seat, and said nothing; that Eth-
rige again ordered him to leave the house, and said that, if did he 
not, he would make him, and at the same time 'rose up, and caught 
his gun in one hand and the defendant by the arm with the other; 
that Ethrige pushed and defendant pulled; that defendant pulled 
Ethrige towards the door, and that in passing by a table, defendant 
took up a hatchet; that he then pulled Ethrige out of the door, and 
that, as she supposed, he then struck him with the hatchet; that some 
of those who were present said Ethrige was killed, that she walked 
to the door, and saw defendant walking off ; that he turned around 
and threw the hatchet at Ethrige, but did not strike him; that the 
hatchet was a deadly weapon; that Ethrige then went back into the 
house and got another gun, but was prevented from shooting; that 
she saw a wound upon the neck of Ethrige, and that it was heed-
ing profusely, but that she did not examine it closely. 

The State then introduced Russell Benedict, who testified that 
some time in February last, defendant went to his house and inquir-
ed if he could furnish him with a pair of pistols; that he asked de-
fendant with whom he had a difficulty, and that he stated that he had 
killed old Ethrige; that he then inquired into . the circumstances, and 
that defendant stated a difficulty had taken place between Ethrige 
and himself, about some rent corn; that he, defendant, kept his eye 
upon a tomahawk that was lying on the table, and that Ethrige ga-
thered his gun, as he believed, to kill him; that Ethrige pushed him 
out of the house, and that as he passed the table he picked up the 
tomahawk, and after Ethrige had pushed him out of the door, he 
struck him on the head with the tomahawk; that he then walked off
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a short distance, and saw something white on the tomahawk; that he 
then went back toward the door to see if Ethrige was dead, and that 
he intended if he was not dead to kill him; that when he went back 
he supposed he was dead; that he saw two men conveying him into 
the house; and he further stated that if he had not been dead he would 
have killed him. The witness also stated that this happened in Con-
way county; that defendant said he wanted the pistols for Davenport, 
a step-son of Ethrige, who, as he understood, was carrying a gun for 
him. 

This is the substance of all the testimony adduced upon the trial 
of the cause. The indictment is for an assault with the intent to 
commit murder. The testimony to sustain the charge must have been 
such as to have warranted a conviction for the crime of murder itself, 
in case the defendant had succeeded in carrying out and effectu-
ating his intention. Malice was therefore an indispensable requisite. 

The defendant's own version of the whole affair was introduced by 
the State, and under a well settled rule of law, all that he said on that 
occasion should have been taken as well for as against him. There is 
nothing in his statement that has the remotest tendency to prove that 
he went to the house of Ethrige for the purpose of creating a diffi-
culty with him, much less to take away his life. He stated that the 
difficulty originated in regard to some rent corn which he claimed 
from Ethrige, and that during the controversy, he kept his eye upon 
the tomahawk that lay upon the table, that Ethrige gathered his gun 
as he believed to kill him, and that Ethrige pushed him out of the 
door, that as he passed the table he picked up the tomahawk and that 
after he had pushed him out of the door he struck him. True it is, 
that Ethrige had ordered him a second time to leave the house, and 
that he did not do so but continued in his seat. It is not in evidence 
that he had committed any outrage in the house, but on the contrary 
that he had entirely abstained from the use of offensive language either 
towards Ethrige or his wife. It is dbubtless the right of one indivi-
dual to order another to ieave his house, whenever, and from such 
motives as may be satisfactory to himself ; yet he has no right to use 
violence for that purpose, until he first made a fair trial of gentle 
means. He is authorized to lay his hands upon him softly, and if he
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then resist he is warranted in the use of force. The evidence is that, 
at the same time Ethrige gave the order to leave the house, he seized 
his gun in one hand and the defendant with the other and commenced 

pushing him, and eventually succeeded in getting him out. The evi-
dence would not warrant the inference that the defendant intended to 

use the hatchet unless it were necessary to repel force. We think 
upon a view of the whole testimony, that in case death had ensued, 
the defendant could not have been guilty in the eye of the law of 
a higher offence than that of manslaughter. The fact of Ethrige hav-
ing first violated the law by laying violent hands upon the defendant, 
without first resorting to gentle means, would, without a doubt, have 
reduced the offence from murder to that . of manslaughter. It is also 

a question . of much doubt, whether any venue was established on the 
part of the State. Benedict, the only witness, who uttered a single 
syllable upon that branch of the case, after stating the facts as detailed 
to him by the defendant, said that this happened in Conway county. 
Whether he had reference to the facts themselves, or the interview be-
tween himself and the defendant. it is somewhat difficult to determine. 
But as he did not pretend to re:ate the facts from his own knowledge, 
nor state that the defendant said they occurred in Conway county, 
the inference is strong and almost conclusive, that, when he said thie 
happened in Conway county, that he referred to the conversation be-
tween the defendant and himself, and not to the facts so confessed. 
For these reasons, we are clear; that the cause ought to be reversed. 

Judgment reversed. 

NOTE.—While this cue was pending in this court, on petition of a 
majority of the citizens of Conway county, his Excellency, Governor 
Thaw, pardoned the defendant.	 REPORTER.


