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HARTFIELD vs. BRowN As Abym’r ET AL,

Where the defendant filles a cross bill, setting out new matter, but does not call
upon the complainant to answer thereto, the allegations will not be taken foi
true, but the défendant will be required to prove them,

It is informal and irregular to make a decree without setting out the premises up-
on which if is predicated.
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Appeal from -Sevier Circuit Court, in Chancery.

This was a bill filed by the appellant, to foreclose a mortgage, and
determined at the October term, A. D. 1846, of the Sevier Circuit
Court, before the Hon. Joux O. HicHTOWER, Special Judge.

The bill states, that Asa Hartfield executed a mortgage to the ap-
pellant, of certain slaves, to secure a sum of money then loaned,
which yet remains unpaid ; that the slaves were afterwards sold under
an execution issued against the mortgagee, and were purchased by
Levi Davis, and prays the foreclosure of the mortgage.

All the defendants appeared, and answered: issues were made and
testimony taken; but the opinion of the court sufficiently shows the
fact upon which the decision turned, without adverting to the auswers

or testimony.
Rixgo & Trapnary, for the appellants.
P1xe & BarpwiIN, contra.

Jomwnson, C. J. It is enacted by thie 34th section of chap. 23,
of the Revised Statutes, that “Any defendant may, in his answer,
introduce any new matter, which he may deem material for his de-
fence, and may exhibit interrogatories, and call on the complainant
to answer the same on oath, and the complainant shall file his an-
swer in such time as may be prescribed by the rules of the court.”
The 35th sec. of the same act also declares, that “If the complain-
ant shall fail to answer such interrogatories, his hill or petition shall
be dismissed with costs, or the new matter set out in the defendant’s
answer shall be taken as confessed, and a decree entered according-
ly” Henry K. Brown, the administrator of Levi Davis, set up in
his answer to the original bill, amongst other things, that his intestate
had also purchased the slave, Charlotte, under an execution that had
been issued to the sheriff of Miller county. This is a mere allega-
tion in his answer; but, in submitting the interrogatories to the com-
plainant, he did not call upon him to admit or deny it. The com-
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plainant, therefore, was not bound tc answer that allegation, and his
failure to do so, did not amount to an admission of its truth. To
this point the defendant offered no testimony whatever, and conse-
quently the court was not warranted in finding the fact. The court
also erred in dismissing the bill. The facts charged in the bill were
clearly sufficient to enable a court of chancery to take cognizance of
it, and if true in point of fact, to entitle the complainant to a decree.
It is difficult to conceive upon what ground the court dismissed the
bill. The decree itself, is exceedingly informal and irregular, in
not setting out the premises upon which it is predicated. It utterly
fails to recite what facts were either admitted or proved, but proceeds
directly to decree the property in the intestate, Davis, and the costs
against the complainant. We deem it unnecessary to express any
opinion as to the force or effect of the testimony, as the cause must
necessarily be remanded, to be retried in the court below. It is,
therefore, ordered, adjudged, and decreed, that, for the errors afore-
said, the decree of the Circuit Court of Sevier, in this cause pro-
nounced, be, and the same is hereby, reversed, annulled, and set
aside, with costs, and that the same be remanded to said Circuit
Court, with leave to each party to amend their pleadings, if they de-
sire to do so. and take additional testimony, and further to proceed
therein according to law, and not inconsistent with this opinion.



