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GAINES vs. RIVES.

Where the County Court of & county orders the sheriff to receive nothing but gold
or silver coin In payment of taxes, he is not authorized to recelve the scrip of
that county in such payment.

And it seems that sec. 33, chap. 41, Rev. Stat., requiring county scrip to be received
in payment of all taxes and other dues to the county, is vold.

Motion for Mandamus.

This was an application to this court for mandamus to Rives, the
sheriff of Chicot county, to compel him to receive in payment of the
county taxes due from the petitioner, the scrip of warrants issued by
the county in payment of its own debts. The facts sufficiently ap-
pear in the opirion of the court.

Pike & Bavpwin, for application.

Ringo & TRAPNALL, contra.
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OLDHAM, J., absent.

Jouwxson, C. J. This is an application made by Benjamin P.
Gaines, for a writ of mandamus, to compel the sheriff of Chicot coun-
ty to receive a warrant issued by order of the County Court, in pay-
ment of his county taxes. The sheriff grounds his refusal, upon an
order of the County Court, by which he was expressly prohibited from
receiving any scrip bearing date previous to the first of January, 1848.
1t is declared by the 33d sec. of chap. 41, of the Revised Code, that “all
warrants drawn on the treasury, shall be paid out of any money in
the treasury, not otherwise appropriated or out of the particular fund
expressed therein, and shall be received in payment of all taxes, debts,
fines, penalties, and forfeitures accruing to the county. If this enact-
ment is within the constitutional power of the Legislature, then there
can be no doubt but that the petitioner had the right to pay his taxes to
the county, in her own issues, and that he would be entitled to the
aid of the law in enforcing it. The defendant, in his argument, has
raised numerous questions relative to the constitutional power of the
County Courts, which we do not conceive to be invelved in the pre-
sent proceeding: and as such, we shall express no opinion upon them.
The Legisiature, under the constitution, doubtless, possessed the
power to prescribe the utmost limit of county taxation, and also to pro-
vide the mode of its collection; but they certainly could not require
the counties to receive, in payment of taxes, any other species of
funds than that which is recognized as a currency by the constitution
of the United States. By that instrument, the State Legislatures ar:
expressly inhibited from making any thing but gold and silver a legal
tender. It is manifest that the Legislature would have no power to
require an individual to receive any thing but gold and silver in pay-
ment of his debts, and it is equally clear that the several counrties of
the State have the same protection from the constitution of the coun-
try. 'The petitioner cannot complain that he is remediless in the pre-
mises, as the county is subject to suit, and the judicial tribunals of the
country are, at all times, open to him for the enforcement of his de-
mands. If the County Court had ordered the sheriff to receive the
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serip of the county for taxes, he would have been bound to obey, but
certainly she could not be forced, without her consent, to receive any
other than gold or silver in payment of her debts. Suppose the Le-
gislature should pass an act providing that the indebtedness of every
individual in the State should be a lawful tender, would such tender
by the debtor and refusal by the creditor, constitute a bar to an action,
or be any defence whatever? We think not. The principle is the
game in respect to corporations. We think it clear, therefore, that
the scrip of the county of Chicot, was not a legal tender in payment
of her taxes, and that therefore the writ of mandamus ought not to be
awarded. The writ is therefore refused.



