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PeELHAM vs. PAGE.

Where pleas are stricken out by the court below, and mnot brought upon the
record by bill of exception to the opinion of the court, ordering them to be
struck out, they cannot, in any manner, be regarded in this court—as held
in Fort vs. Hundley, 5 Ark. 189.
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The defendant filed three pleas of set-off, setting up precisely the same mat-
ters in each, in different forms, the court sustained a demurrer to the first
two, and overruled it as to the third, upon which there was an issue, trial
and judgment for plaintiffi—Held unnecessary to determine whether the
demurrer was properly sustained to the first and second pleas or not, as the
defendant was not prejudiced thereby, inasmuch as the same facts which
would have sustained those pleas could have been given in evidence under
the third, upon which issue was taken:

Held further, that defendant should have made his election as to the plea
upon which he would rely, as they all merely.contained the same matters,
and required the same proof to support them, and that two of them were,
consequently, a useless encumbrance upon the record.

A mnew trial should not be granted upon an affidavit ‘‘that during the trial
or at least a portion of it, one of the jurors was to all appearance asleep.’’

The circulation of spirituous liquors among a jury, while sitting as such, even
with the consent of the parties, is cause for reversing the judgment.

This court will not reverse the judgment of the court below, overruling a mo-
tion for a new trial upon an affidavit ‘‘that three of the jurors were, during
the trial, very much intoxicated, and so continued until its determination,
and that affiant believed said jurors became intoxicated during the recess of
the court, and before the testimony was heard,”’ where the evidence given
upon the trial is not put upon the record, so that this court may determine
whether the verdict was a just onme. .

If the spirits which the jury drank were furnished by the successful party,
the verdict should be set aside without considering the evidence:

But when it does not appear that the misconduct of the jurors was in conse- -
quence of the act of either of the parties, then the evidence should be spread
upon the record for the cunsideration of the appellate tribunal; otherwise
the court will support the verdict and judgment of the court below, if by
any intendment it can be done.

Writ of error to the circuit court of Independence county.

THIs case was determined in the Independence circuit court, at
the August term, 1843, before the Hon. TmoMAS JOHNSON, then
one of the circuit judges. The statement made by this court is
sufficient.

W. Bvers, for the plaintiff.

The court erred in striking out the pleas of payment. They
were good in form and substance, and pleaded in apt time accord-
ing to the rules and practice of that court. The court also erred
in sustaining the demurrer to the first and second pleas of set-off.
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The court also erred in overruling the motion for a new trial.
The use of spirituous liquors by the jury, even by consent of the
parties, will vitiate the verdiet. 4 Cowen Rep. 17. 15 John. Rep.
455. The affidavits show that three of the jurors were drunk and
incapable of understanding the case; and that one of them was
asleep, in which condition he could not hear the evidence or do
justice between the parties. If ever there was a case where jus-
tice required that a new trial should be awarded for the misconduect
of the jury, this is one.

OrpuAM, J., delivered the opinion of the court.

This was an action of debt brought in the circuit court of Inde-
pendence county by Page against Pelham. At the return term,
the defendant appeared and filed five several pleas; the first and
second are denominated upon the record, pleas of set-off, the third
and fourth are pleas of payment, and the fifth is of the same char-
acter as the first. The plaintiff filed his motion to strike out the
two pleas of payment, which motion was sustained by the court,
and the pleas were stricken out; he also demurred to the other
three pleas to which there was a joinder: the demurrer was sus-
tained as to the first and second pleas and overruled as to the fifth;
upon the last plea an issue was formed, and upon the trial a ver-
dict was found for the plaintiff below, and judgment was rendered
accordingly. 'The defendant below moved the court for a new tri-
al upon the ground of misconduct on the part of the jury, which
was overruled by the court, and the defendant excepted, and has
brought the case into this court by writ of error, and seeks to va-
cate the judgment upon the grounds that the court below improp-
erly struck out his pleas of payment, sustained the demurrer to his
two pleas of set-off, and refused him a new trial.

The pleas of payment which were stricken out not having been
brought upon the record by bill of exception to the opinion of
the court, ordering them to be struck out, cannot, in any manner
be regarded in this court. Fort vs. Hundley, 5 Ark. 189.

We do not deem it necessary to determine whether the demur-
rer was properly sustained to the first and second pleas of set-off
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or not, as the matters set forth in those pleas are precisely the same
as in the fifth plea, being money paid for the use of the plaintiff
by the defendant, only differently stated. The facts, which would
have sustained those pleas, could have been given in evidence under
the fifth, upon which issue was taken. The defendant should have
made his election as to the plea upon which he would rely, as they
all merely contained the same matters, and required the same proof
to support them, and two of them were consequently a useless en-
cumbrance upon the record. The defendant below was not prej-
udiced by the decision of the court, whether right or wrong.

The only question, then, to be determined, is whether the court
below properly overruled the motion for a new trial. This motion
was based upon affidavits; one stating ‘‘that during the trial, or
at least a portion of it, one of the jurors was to all appearances
asleep;’’ the other states ‘‘ three of the jurors were, during the
trial, very much intoxicated, and so continued until its determina-
tion, that affiant believed said jurors became intoxicated during the
recess of the court, and before the testimony was heard.”

The ground taken that one of the jurors was-to all appearance
asleep during a portion of the trial is searcely worthy of consider-
ation. e may have appeared to have been asleep, when in truth
he was not so. Once adopt the rule that the appearance of being
asleep on the part of a juror, is a good ground for a new trial, and
the motions for that reason would be endless. The other cause
assigned presents more difficulty. The circulation of spirituous
liquors among a jury, while sitting as such, even with the consent
of the parties, is cause for reversing the judgment. Eose vs. Smith
& Davis, 4 Cow. 17. Denmison vs. Collins, 1 Cow 111. 1In the
case of KHellog vs. Reed & Wilder, 15 J. K. 455, each of the parties,
by permission of the justice, treated the jury with a bottle of
whjskey. The evidence given upon the trial was set out by the -
bill of exceptions and the verdict was decidedly wrong, independ-
ent of the misconduct of the justice permitting the improper use
of spirituous liquor at the trial. In the case of Dennison vs. Col-
lins, 1 Cow. 111. during the suspension of the trial for about two
hours, a bottle of whiskey was handed round, of which the jurors
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and other person in the room drank. The court refused to set
aside the verdict because the liquor was not drank while they were
sitting as a jury. In this case the liquor was drank during the
recess of the court, and not while the jurors were sitting as a jury.
It does not appear to have been furnished by either of the parties.
Furthermore, the jurors were in the presence of the court during
the trial, and it is to be presumed that if they or any of them had
been too much intoxicated, so as to be unable to comprehend the
testimony, the court would not have proceeded with the trial. We
do not think that this court would be justified in setting aside the
verdict of a jury because the same is impeached by the affidavit of
a single by-stander, stating that three of the jurors were intoxicated,
after the grounds taken have been overruled by the circuit court in
which the trial was had, the jury having acted under the eye of
that court.

The plaintiff in error does not attempt to impeach the justice of
the verdict. The evidence given upon the trial is not brought upon
the record by bill of exceptions to the opinion of the circuit court
in overruling the motion for a new trial. If the spirits which the
jury drank had been furnished by the successful party, the verdiet
should be set aside without considering the evidence. But when it
does not appear that the misconduct of the jurors was in conse-
quence of the act of either of the parties, then the evidence should
be spread upon the record for the consideration of the appellate
tribunal; otherwise, the court will support the verdict and judg-
ment of the court below, if by any intendment it can be done.
Luty vs. Purdy & Sevier, 2 Tenn. B. 163. The plaintiff in error
having failed to set out the evidence by bill of exeeptions, upon
the refusal of the circuit court to grant him a new trial, the pre-
sumption is that the verdict and judgment are in accordance with
the justice of the case, and must be affirmed by this court.



