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TRAPNALL VS. HATTIER. 

ERROR to the circuit court of Pulaski. 

At common law, a writ of replevin never lies unless there has been a tortious 
taking, either originally or by construction of law, by some act which makes 
the party a trespasser ab initio. 

It does not lie for an unlawful detaining of goods, where there has been no 
tortious taking. 

The wrongful taking, and the wrongful detention of goods, are made, by our 
statute of replevin, distinct classes of cases, for each of which a distinct 
and substantive remedy is provided. 

The remedy provided for a wrongful caption, is but a re-enactment of the 
common law action of replevin, applicable to the same cases, subject to the 
same pleas, and requiring the same proofs; and the remedy given in cases 
of unlawful detention, is a new remedy, resting alone upon the statute for 
its existence and must be strictly pursued. 

The slave of H., a reSident of New Orleans
'
 ran away from his owner; and 

was afterwards sold at public auction in Natchez, and bought by B., who 
sent him to Little Rock, and sold him afterwards, to T. for a valuable con- 
sideration, T. having no knowledge of the paramount title of H.

'
 and be- 

lieving that he was getting a good title by purchase.—Held that T., being 
an innocent purchaser without notice, was not liable as a trespasser. And 
that such proof would not support an action of replevin against him, by 
H., for unlawfully taking the slave.
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THIS was an action of replevin, brought by Henry Hattier, 
against F. W. Trapnall, for the recovery of a negro man, slave, 
named Jefferson, to the September term, 1842, of the circuit court 
of Pulaski county. 

There were two counts in the declaration, both charging that 
Trapnall took and unjustly detained the slave, and differing only in 
the averment as to the time of the taking. • 

The issues were made up, and determined at the May term, 1843. 
Trapnall pleaded non cepit, 2d, property in himself, and 3d, that 

the cause of action had not accrued within two years. Issues were 
made up on the first two pleas, and the plaintiff replied to the 
third plea, that at the time the cause of action accrued, and ever 
since, he was, and had been, without the limits of the State of Ar-
kansas. To which replication Trapnall demurred ; the court over-
ruled the demurrer ; and the cause was submitted to the judge, sit-
ting as a jury, on the above issues. The court gave judgment for 
the plaintiff. Trapnall moved for a new trial, which being refused, 
he filed a bill of exceptions, setting out the evidence produced on 
the trial ; the substance of which is sufficiently and correctly stated 
in the opinion of the court. 

To reverse this judgment, Trapnall sued out a writ of error to 
this court, and assigned for error 

1st, That the court erred in overruling the demurrer to the re-
plication of the plaintiff to the defendant's third plea. 

2d, That the court erred in overruling the motion for a new 
trial. 

3d, That the court erred in giving judgment for the plaintiff, 
because the proof showed that the defendant had committed no 
tort, and failed to establish the gist of the action. 

TRAPNALL & COME, for the plaintiff. 

HEMPSTEAD & JOHNSON, contra. 1. The general rule is, that 
if the property in chattels has never passed from the original own-
er by a valid sale or transfer, and no contract exists to confer the 
right of possession on another, the original owner may take them
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wheresoever they are found, although the possessor may hold them 

under a bona fide purchase from another, for an adequate conside-
ratien. Long on Sales, Rands ed. 166 to 168 ; vide cases cited in 
notes 1 and 2, of p. 167. 4 Wash. C. C. H. 594. 4 Whar. 505. 

2. The original tort is communicated to each person who holds 

against the rightful owner. The defendant does not pretend to 
derive title, mediately or immediately from the owner of the slave, 

sets up no contract or bailment of any kind, and merely relies up-

on the fact of having purchased from a third person for a valuable 

consideration, without a shadow of a title. Could his authority to 

hold the slave, as against the rightful owner be lawful? Whoever 

holds chattels without right, and deprives the owner of them, cer-

tainly does it unlawfully, and in legal contemplation is guilty of an 

unjust caption, so as to warrant the action of replevin in the cepit. 
Rev. St. ch. 126, sec. 1. Wilson vs. Royston, 2 Ark. 315. Robin-
son vs. Callaway, 4 Ark. 95. Field vs. Ringo, Mss. Hopkins vs. 
Hopkins, 10 J. R. 373. Rogers vs. Arnold, 12 Wend. 39. 1 Ch. 
Pl. 186. Clark vs. Skinner, 20 J. R. 465. Baker vs. Fales, 16 
Mass. R. 147. Shannon vs. Shannon, 1 Sch. & Lef. 324. 

OLDHAM, J., delivered the opinion of the court. 

Hattier brought his action of replevin in the cepit and detinet in 
the circuit court of Pulaski county against Trapnall for the recov-

ery of the negro man slave named in the declaration. Trapnall 
filed three pleas, "non cepit," "property in himself," and that 
"the plaintiff 's cause of action did not accrue within two years 

next preceding the institution of the suit." To the first two pleas 

the-plaintiff joined issue, and to the third replied "beyond seas ;" 

and upon the issues thus formed, the cause was submitted to the 
determination of the court without the intervention of a jury, and 

upon the testimony there was a finding and final judgment for the 
plaintiff. 

As some confusion and irregularity seems to exist in practice in 

reference to the action of replevin, we haye deemed it proper to 
look into the authorities, with a view to determine in what respect 
the common law action has been altered, modified or extended by.
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our Revised Statutes. At common law this action was usually 

brought to try the legality of a distress, but it will lie for any un-
lawful taking of a chattel. In Bangburn vs. Partridge, 7 John. R. 
143, Mr. Justice VAN NESS, in delivering the opinion of the court, 
said that "possession by the plaintiff and an actual wrongful taking 

by the defendant are the only points requisite to support the ac-
tion ;" and further that "the old authorities are that replevin lies 
for goods taken tortiously or by a trespasser, and that the party 
injured may have replevin or trespass at his election." In 1 Tidd's 
Practke, 7, it is laid down that replevin will lie for the recovery 
of 'damages for an immediate wrong without force in taking away 
and detaining cattle or goods, and answers to the action of de bo-
nis asportatis. It is defined to be a judicial writ to the sheriff com-
plaining of an unjust taking and detention of goods and chattels. 
Gil. Replevin, 58. In Meany vs. Heard, 1 Mason, 319, Judge STORY 
held that "at common law a writ of replevin never lies unless there 
has been a tortious taking either originally or by construction of 
law by some act which makes the party a trespasser ab initio. It 
has been decided by the Supreme Court of New York, in various 
cases that "possession of personal chattels by the plaintiff, and an 
actual wrongful taking by the defendant, are sufficient to support 
replevin, and that it may be brought when trespass de bonis aspor-
tatis will lie. Bangburn vs. Partridge, 7 John. R. 140. Hopkins 
vs. Hopkins, 10 John. R. 369. Thompson vs. Button, 14 John. R. 
84. Gardner vs. Campbell, 15 John. R. 401. Clark vs. Skinner, 
20 John. R. 465. Marshal vs. Davis, 1 TVend. R. 110. Wheeler 
vs. 'McFarland, 10 Wend. 318. Rogers vs. Arnold, 12 Wend. 30. 
And so it was held by the Supreme Court of New Jersey, in Bru-
en vs. Ogden, 6 Halstead, 370. In Massachusetts and Pennsylva-
nia, a more extensive application has been given to this remedy, 

and it has been held by the courts of those States that this action 
lies for goods unlawfully detained, although there may have been 
no tortious taking. Badger vs. Phinney, 15 Mass. R. 359. Ba-
ker vs. Phales, 16 Mass. R. 147. Weaver vs. Lawrence, 1 Dallas, 
156.	 But we conceive that the whole weight of authority is in 

favor of the doctrine as above stated, and which has received the
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sanction of this court in several cases. Gray vs. Nations, 1 Ark. 

R. 557. Wilson vs. Royster, 2 Ark. I? . 315. Pirani vs. Barden, 

5 Ark. R. 281. 

Judge PASCHAL, in delivering the opinion of the court in Pirani 

vs. Barden, remarked that "the case of Robinson vs. Calloway, 4 

Ark. R. 94, was decided after the passage of our Revised Statutes 

and necessarily overruled the principle in Wilson vs. Royster; the 

latter (former) decision being in conformity with the Revised Stat-

utes, which declare the effect of the plea." -The case of Robinson 

vs. Calloway was a proceeding in the detinet under the Statute, 

and upon a careful examination of that decision and the Statute, 

we do not conceive that it in any respect conflicts with the previous 

adjudications of this court. Rev. St. ch. 126, sec. 1, enact that 

whenever any goods or chattels are wrongfully taken or wrong-
fully detained, an action of replevin may be brought by the person 

having the right of possession, and for the recovery of damages 

sustained by reason of the unjust caption or detention. In this 
section two distinct classes of cases are mentioned, for each of 

• which the statute has prescribed a distinct and substantive remedy: 

• 1st, where chattels are wrongfully taken ; and 2d, where they are 
wrongfully detained. We can regard the statute with reference to 

the first class of cases in no other light than a re-enactment of the 

common law, but for the second a new statutory remedy is given, 

applicable to cases where, from peculiar circumstances, the plaintiff 
cannot be compensated in damages for the chattels, and for which 

the ordinary action of replevin will not lie ; and also that the plain-

tiff may not be compelled to trust to the solvency of the defendant 
as in trespass, trover, and other actions of like character. We are 
warranted in this construction by the subsequent provisions of the 

statute itself. The affidavit is to be varied for its adaptation to the 

particular character of the ease, whether for the taking, or the de-

tention of the chattel; and if the action is for the -unlawful deten-

tion, the substance of the declaration and plea are prescribed, and 

the facts thereby put in issue are declared. See sec. 30 and 34. 
But if the action be for the wrongful taking of the property, the 

plaintiff by the silence of the statute is left to adopt the ordinary
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common law declaration ; in which case, sec. 33 declares that the 

general issue shall be as heretofore, that is, non cepit. It is there-

fore clear, that the remedy provided in this statute, in all cases 
where a wrongful caption or taking is complained of, is the com-

mon law action of replevin, applicable to the same cases, subject 
to the same pleas and requiring the same proofs, and that the re-
medy given in cases of wrongful detention is a new remedy rest-
ing alone upon the statute for its support, dependent upon it for 

its existence, and when adopted must be strictly pursued. Under 

• his construction of the statute we cannot perceive that the case 

of Robinson vs. Calloway in any respect comes in conflict with or 

overrules the previous adjudications of this court. In this action 

the plaintiff has declared for the unlawful or tortious taking of the 

negro man named in the declaration, and the issue being non cepit, 

the fact of the tortious taking is put in controversy. 

We will now proceed to inquire whether the testimony supports 
the issue, or, in other words, whether there has been such a tortious 

taking as will sustain an action of trespass de bonis asportatis. 

Some two or three years before the bringing of this suit Hattier 
had the negro in controversy in his possession in New Orleans and 

held him by a good title ; the negro ran away and was afterwards 

sold at auction in Natchez, where he was bought by Brown, by 
whom he was sent to Little Rock and afterwards sold to Trapnall 

for a valuable consideration, and who supposed he was purchasing 

a good and undoubted title. The plaintiff's title was fully estab-
lished at the trial, and the only question was as to the taking. The 

defendant, so far from being a trespasser, was an innocent purchas-
er without notice ; had no agency or connection whatever with 

the trespass, if the negro was taken away, and had no knowledge 

whatever of the plaintiff 's paramount title. Under such circum-
stances we can find no authority whateve .r that would aUthorize a 

recovery against him in an action of trespass, and therefore we 
conclude that a replevin for an unlawful taking is not supported 
by such proof. In Harrison vs. McIntosh, 1 John. R. 384, the 

court held in the opinion of Chief Justice KENT, that "a deposit 

by a person having no property in the goods, and who might havc



come to the possession of them tortiously, could give the plainti ff 

no right to replevy them." We can see no difference in principle 

between a deposit by a person having no property in the goods, 
but comes to the possession of them tortiously, and a sale made by 

such person to one ignorant of the paramount title of the rightful 

owner for a valuable consideration. In such a case the law will 

not harshly construe the innocent purchaser into a trespasser, and 
subject him to an action of trespass or replevin. If these positions 
be correct, and of which we entertain no doubt, the finding of the-

circuit court upon the issues was wholly unwarranted by the evi-

dence. The judgment of the circuit court is therefore reversed.


