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WAIT vs. WHITE.

Where the evidence is not sufficient to support a verdict, 8 new trial should be
graoted.

THis was an appeal from a justice of the peace, tried in the Arkan-
gas circuit court, in April, 1843, before the Hon. IsAA0 BAKER, one of
the circuit judges. White sued Wait, before the justice on an ac-
sount for $100, the price of three bales of cotton, when Wait had
gudgment and White appealed. In the circuit court the case was
tried by a jury, and White had judgment. Wait moved for a new
frial—motion overruled—exceptions setiing out the evidence. The
evidence was that one McKenzie owing a debt to a person in the
apper country, borrowed from James Smith thirty bales of cotton t@
pey the debt; that Wait was the agent of the person to whom the
gotton was to be sent; that the cotton was rolled out of Smith’s gie
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yard to the boat, where it was received and weighed by Mr. Wait
and put on board. After the boat had left, Smith found on compar-
ing the number of bales on hand, with his register, that three bales
were missing, and White, being overseer of Smith, was obliged to
pay for the three bales lost. Some time after the receipt of the cotton,
Wait told Smith he had learned, by letter, from the upper country,
that there were three bales more of cotton than should have been sent,
which it was supposed belonged to Smith, and that the persons to
whom it was shipped were good men, and he had no doubt but that
payment for the three bales over might be obtained—which was all
. the evidence offered in the cause. The case come here by writ of
€rToT.

Pike & Baldwin, for plaintiff. The verdict was clearly not war-
ranted by the evidence. There is no scintilla of proof whereby to
charge Wait. Tt does not appear either that he or his principal re-
ceived the benefit of the three bales, much less does it show that he
ever, in fact, received the bales at all. The three bales might have
been Smith’s cotton or might not; but admitting it to have been his
and White cannot recover.

The verdict is not only against the weight of evidence, but there
is no particle of testimony to support it. One must, “on the first blush
of it,” have his sense of right and justice shocked. Howell vs. Webb,
2 Ark. 364. A new trial ought to have been granted. The evidence
does not support the verdict, and in such case it is error to refuse new
trial. Hanna vs. Hartor, 8 Ark. 392. '

Hempstead & Johnson, contra. The defendant in error, as the
agent of Smith, had the actual possession of the cotton, and was re-
sponsible over to his principal, and this was such aright of property
as was sufficient to maintain the action. 1 Chitty PL 173. 2 Saund.
47h. Sterling vs. Vaughn, 11 East. 626. Eaton vs. Lynde, 15 Mass.
Rep. 242. Duncan vs. Spear, 11 Mass. Rep. 45. Besides he was
actually compelled to pay Smith for it, so that Smith had no right of
action against any one, and White was the only person whe could sue
at all. 1 Chitty's PL 2.
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" I'he plamtiff in error took the coiivs. White had nothing to do
with the person to whom it was shipped—made no contract with them
and gave them no credit. Wait was the man with whom he dealt,
and to whom he had a right to look for paymént. That this is not
a proper case for a mew trial, vide 3 J. R. 170. 8 J. R. 369. 3
J. B. 271,

By the court, SEBASTIAN, J. The court should unquestionably have
granted a new trial in this case. Smith loaned to McKenzie thirty
bales of cotton, with which to pay a debt. Wait was the agent of the
person to whom the debt was owing, and received and weighed the cot-
ton for his principal, and shipped it to his address. By some mistake
or other, it appears that Smith, upon counting the number of bales on
hand, discovered that there were three missing, and White being his
overseer, Smith compelled him to pay for the neglect of his duty.
Some time after this, Wait informed Smith that there were three bales
of cotton, which he supposed to be his, in custody of the person to
whom the thirty bales were shipped. To recover the price of those
three bales, White sued Wait, before a justice of the peace, and Wait
obtained judgment, and White appealed to the circuit court, where
the cause was tried, and upon the facts stated, recovered the price of
the three bales of cotton. There was no proof, showing that Wait.
ever received these three bales, or that he converted them to his own
use. He acted as the mere agent of his principal, and the mistake in
the number of the bales shipped is as naturally to be attributed to
White as to Wait. There is no evidence conducing to prove a con-
version by the principal. From all that appears, it is shown that there
are three bales of cotton belonging to some one in the hands of the
principal, and that Wait thought that he would pay for them if ap-
plied to for that purpose, and he supposed that they belonged to Smith.
This proof does not sustain the case. The property in the three bales
of cotton by White’s paying their value to Smith, became White’s,
and for aught that appears they have never been converted by any
one, but yet remain his property. The new trial should have, there-

fore, been granted.



