ARK:] ' Mavers vs. RocEms, 41

MAYERS vs. ROGERS.

~

£. by covenant sold, and agreed to convey to M. a town lot, provided M. shoulé
first pay him-the full amount of the purchase money, for which M. had exe
cuted his bonds—M. cannot trge, as a defence, in an action on the bonds, for tha
purchase money, that the.conveyance has not been made or tendered. The cov-
enants are independent. Sayre vs. Craig, 4 Ark,, 16, cited, and relied on.
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418 MavErs vs. RocEgs, [5

THIs was an action of debt, determined in the Crawford Circuit
Court, in October, 1843, before the Hon. R. C. S. BrowN, one of
the circuit judges. Rogers sued Mayers on three bonds, each dated
7th -May, 1840, each for $1,666.66, due respectively at one, two,
and three years, each expressed to be in part payment: of lot 6, in
block 1, in Fort Smith. Mayers pleaded four pleas: The two first
set up as a defence, that when the bonds were given, Rogers exe-
cuted his bond to Mayers in the sum of $10,000 of same date, con-
ditioned that he would execute a deed for the lot, provided Mayers
should first pay off and satisfy the bonds given for the purchase money,
and that Rogers had not made or tendered such deed. The third
plea was of payment of interest, to which there was issue. The
fourth plea was a plea of set-off, to which was replication and issue.
Demurrer to first and second pleas sustained, and trial on the others
by the court; which found the interest paid up to the day alleged,
and not set-off, and rendered judgment accordingly. Mayers brought

€I'ToT.

Oldham & Roane, for plaintiff, cited the following cases. Hunt
“vs. Livermore, 5 Pick. 395. Cunningham vs. Guwinn, 4 Blackford
'342.  Bank of Columbia vs. Hagner, 1 Peters 455. Green vs. Rey-
nolds, 2 J. R. 207. Jomes vs. Gardner, 10 J. R. 276; and cases
cited in note a. Cunningham vs. Morrell, 10 J. R. 212. Judson vs.
Wass, 11 J. R. 525. Gazley vs. Price, 16 J. R. 267. Hardin vs.
Kretzenger, 17 J. R. 273. Hudson vs. Swift, 20 J. B. 24. Parker
vs. Parmele, 20 J. R. 130. Couch vs. Ingersoll, 2 Pick. 292. Gard-
ner vs. Carson, 15 Mass. 500. Leonard vs. Bates, 1 Bla,c_kford 172.
Kane vs. Hood, 13 Pick. 281. Johnson vs. Mygatt, 11 Wend. 48.
Northup vs. Northup, 6 Cowen 296. Slocumb vs. Dispard, 8 Wend.
616. Sayre vs. Craig, 4 Ark. 16. Clay vs. Straughan, 5 Mon. Ky.
‘Rep. 386. Speak vs. Sheppard, 6 Har. & Johm. 85. Tompkins vs.
_Eliott, 5 Wend. 496. Goodwin vs. Linn, et al., 4 Wash. C. C. B. 714

Turner, Pike & Baldwin, contra. It is only necessary to refer to
Sayre vs. Craig, 4 Ark., and the cases there cited, to show that the
pleas demurred to were bad. Indeed this is the plainest case of to-
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tally independent covenants, that ever came before a court. The.
cases quoted by opposing counsel; have not the slightest reference to
their case.

By the Court, Lacy, J. This case falls clearly within the rule
laid down in Sayre vs. Craig, 4 Ark. Rep. 16. 'That authority and -
the cases cited in support of it, show that the pleas demurred to were
bad. The covenanis in this suit are totally independent of each
other. Indeed, by.the express terms of the agreement Rogers is.
not bound to convey the lot sold until the purchase money is first paid
. by Mayers. The payment of the money is a condition precedent,
and must be performed before a conveyance can be demanded.
The law binds every man to perform his contract according to its
true intent and meaning. Here Mayers agreed to pay the full amount
of the purchase money, although due at different times, before Rogers
was to convey the premises, and consequently he cannot avoid his
contract by resisting the payment, upon the ground that Rogers had
not conveyed. '

Judgment affirmed.



