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McQuaip vs. Tarr.

This court will not revise the judgment of a circuit court, unless all the evidence
before that court is made part of the record. . .

Monigemery vs., Carpenier, ante—cited. 1f the record fails to show error in the
adjudication made by the court belew, its judgment will be pironounced correct.

Tiris was an action of debt, determined in Pulaski™ ircuit Court,
at September term, 1841, before the Hon. JouN J. CLENDENIN, one
of the circuit judges. 'Tait sued John and James McQuaid on a
bond made by them to George Waring & Co., assigned to Tait.
McQuaid moved the court below to dimiss for want of a bond for
costs; the motion was overruled, and judgment nil dicit. The moton
to dismiss appears to have becn based on the admission that the plain-
tiff was a non-resident. At the end of the declaration there is a
bond in these words: %I am held and bound unto James McQuaid
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and John McQuaid in the sum of one hundred dollars, signed and
scaled this 10th day of July, A. D. 1841, conditioned that if T pay
all the costs which may accrue in the foregoing suit, then this bond

to be void. Thie bond was duly executed by R. S. Carter.
Ashiey & Watlias, Tor plaintiff,
Pile & Bualdwin, contra.

By the Court, Rixco, C. J. Upon the record and assignment of
errors, a single question arvises for the consideration and decision of
this court, viz: Did the court err in refusing to dismiss the suit on
the motion of the defendants helow? To enable this court to revise
the judgment given upon thiz motion, all of the testimony before that
court, on the hearing of the motion, should have been made of re-
cord in the case, by bill of exceptions or otherwise; or if there was
no testimony adduced, this fact should be made to appear, so as to
avoid the effect of the presumpiion of law always indulged in such
cases, where the adjudication must of necessity have depended upon
facts to be established by testimony. 'The record before us fails to
show the i‘estimbny upen which the court adjudicated the motion, or
to state that no testimony, other than the admission of the attorney
of the plaintiff, that the plaintiff was non-resident in the State when
the suit was instifuted, was adduced and heard on the trial; thus
leaving the adjudieation subject to the full operation of the legal pre-
sumption, that other testimony, in every respect competent and sufii-

" cient to establish thc fact in question and warrant the decision mad-,
was adduced tv, and heard by, the court. And the bond for es's
being, according to the decision of this court at the last term thereof,
in the case of Monigomery vs. Carpenter, no part of the record of the
case, unless made so by bill of exceptions, or some other appropriate
legal means, none of which have been used in this case, the plaintiff
below, for aught that this ‘court can judicially know, may have pro-
duced, in defence of the motion, the obligation of some responsible
person resident in this State, binding himself to pay all costs which
might acerue in the suit, filed by him in the office of the clerk before
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the commencement of the action; and as nothing to the contrary ap-
pears by the record, the law requires us to presume that such was the
fact; consequently the record fails to show any error in the adjudica-
tion of the motion made by the defendants below to dismiss this suit;
and no error appearing in the other proceedings and final judgment
in the case, said-judgment is hereby in all things affirmed with costs.



