3876 FIELD 28, LAWSON, SILEKIKE. o

Fierp vs. LAwsoN, SHERIFF. i

Promissory notes &re not subject to seizure on execution. They are but choses 2
action. not subject to levy at common law, nor by statute of this State.
The sheriff can make no lawful levy, without a caption of the property.

Tis was a motion, determined in the Pulaski Circuit Court, at
March term, 1842, before the Hon. JouN J. CLENDENIN, one of the
circuit judges. Tawson, as sheriff, filed his motion against Ficld,
stating in. substance that by virtue of sundry writs of fi. fa., against
Jefferson Smith, he had levied upon, and adveértised, one-fitth part of
twenty promissory notes, each for $81.25, then on deposit in the
State Bank; that being the interest of Smith in the notes. 'That tho
aforesaid interest of Smith was regularly offered for sale according o
law ; and Field became the purchaser for $200, which he afterwards
refused to pay; whereupon Lawson offered the same for sale §11 tha
next day, and no pers'on bid ; therefore they were not sold for waut
of bidders. Tpon these facts judgment was prayed against Ficld
for the amount of hic bid, to cover the loss sustained by Field’s re-
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fusal to pay. On the hearing of the motion, much evidence was
cifered, and a long bill of exceptions was signed,-but the foregoing
statement comprises every substantial fact, upon which the decision i3
based. . Lawson had judgment for the $200, with interest and cost.

Feild brought error.
Ashley & Watkins, for plaintiff.
L. Cummins, contra.

Dy the Court, Lacy, J. It is perfectly clear, in this _ase, that
the plaintiff can take nothing by his motion. By his own showing,
the plaintiff in_error became the last and highest bidder for certain
promissory notes which were in deposit in the State Bank, and which
ihe sheriff exposed to sale as the property of one Jefferson Smith, to
satisfy sundry executions put into his hands. We know no law au-
{horizing the sheriff to seize in exccution promissory notes. They
are but choses in sction, not subject to be levied at the common law,
and we have no statute warranting such a seizure and sale. Again,
the notes in fact were not levied on.. They were never in the custody
of the sheriff. They wére shown to be on depésit, and in possession
of another, and it surely cannot be pretended .that the sheriff can
meke a lawful levy without a caption of the property, so scized or
taken in execution.

Judgment reversed. ..



