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GREGORY vs. BEwLY ET AL,

There is a marked distinction between debt and covenant, though there may be
diiiculty in determining their application to particular cases.

Debt, is appropriate upon a contract either express or implied, for the payment of &
sum certain in money, or which can be reduced to certainty.

Covenant is the necessary remedy when the obligation is for an unliquidated and
uncertain sum, and can only be ascertained as damages.

Debt will lie on an obligation for the payment of a sum certain, which might have
been discharged in Arkansas money; but an averment that it was not paid 1In
Arkansas money seems necessary. Dillard vs. Evans, 4 Ark., and Hudspeth et al.
v8, Gray, Durrive & Co., ante cited.

THIs was an action of debt, determined in the Pope Circuit Court,
at September term, 1843, before the Hon. R. C. S. Browx, one of
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the circuit judges. Gregory sued Bewly, Langford and Bruton, on a
writing under seal, exccuted by them in these words: “one day after
date we or either of us promise to pay to Hawkins Gregory, execu-
tor of the estate of R. T. Banks, deceased, the sum of two hundred
and twenty-seven dollars and twchty—ﬁve cents, with interest at the
rate of ten per cent. per annum, until paid, which may be dischicged
in Arkansas money, for value received, as witness our hands and scals,
this January 26th, A. D. 18427 A demurrer was filed to the de-
claration, alleging as special cause, first, a variance between the in-
strument sued on and that given on oyer: and second, that debt would
not lie on such writing, but that covenant- was the proper remedy.
The court sustained the demurrer, and gave final judgment against
the plaintiff for costs, who brought his writ of error to this court.

Linton & Batson, for plaintiffs. The action of debt is founded on
a contract either express or implied, and is confined to the recovery
of a debt eo nomine and in numero. 4 Co. 93. Bac. Abr. “Debt”
Bul. N. P:. 167, and is of more extensive and general nature than
either covenant or assumpsit. 1 Chit. PI. 97. It will lie on an obli-
gation for the.payment of a certain sum of money, which might be
discharged .in property. Dorsey vs. Lawrence, Hard. 505; Ballinger
vs. Thruston, 2 Rep. Const. €. 8. Ce.; and will lie on an article of
agrecment, confaining a stipulation to pay a certain sum of morey,
notwithstanding it may contain various other stipulations., for which
20 action of debt will lie. Barry vs. Alsbury, 6 Litt. Rep. 149.

Ly the Court, SeBastIaN, J. We have examined the record, and
find no variance hetween the writing sued on, and that produced on
over, and presume the court below sustained the demurrer on the
other ground, taken in the demurrer. There is a broad and marked
distinc!ion between the actions of debt and covenant, though there is
some difficulty in determining the application of those remedies to
particular cases. Debt is the appropriate action upon any contract,
express or implied, for the payment of a sum certain in money, or
which can be reduced to certainty; 1 Chit. Pl 97; and proceeds
for the recovery of a debt, as contradistinguished from damages.
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Covenant is the necessary remedy, where the obligation is for the
payniont of an uncertain and unliquidated sum, which can be only
ascertained by a jury as damages. Chit. Pl

“The obligation sued on in this case is for the direct payment of
money, and’ for a sum certain. The alternative condition attached
to it by which it may be discharged in Arkansas money, was only a
stipulation introduced for the benefit of the makers, by performing
which they might have discharged themselves from their obligation
to pay the money. It was a mere means of payment, by availing
themselves of which, at the maturity of the obligation, they would be
discharged. Day vs. Lajferly, 4 Ark. Eep. 450. Failing in this, the
obligation logzs its alternative character, and becomes a simple and
absolute bond for the direct payment of money. Debt, with an aver-
ment that payment had not been made in Arkansas money, wil! there-
fore well lie upon such an obligation. Dorsey vs. Lawrence, Hardin
Rep. 508. B(Lll%nge?' vs. Thruston, 2 M. Const. Rep. S. C. 447.
Bac. Abr., title, “Debt.” The obligation here sued on, is distin-
guishable from the case of one payable primarily in “common cur-
rency of Arkansas,” which this court has” declared to be bank notes
of the State of Arkansas. Dillard wvs. Ewvans, 4 Ark. Rep. 175
Hudspeth et al. vs. Gray, Durrive & Co., 5 Ark. Rep. 157. In such
case the obligatioﬁ is understood to be for the payment of such cur-
rency according to its nominal value, and upon which the obligee
can recover only the real value of such cutrency, at the- time of the
maturity of the obligation. According therefore to the view taken
above, the circuit court erred in sustaining the demurrer to the de-
claration below. .

The judgment is therefore reversed with costs, and the cause re-
manded to the cireuit court of Pope county, with instructions to over-

rule the demurrer.



