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BOURDON VS. MASON. 

A. sued B. in assumpsit for board, lodging, &c., and proved presentment of 
his account to B., who admitted its correctness, but alleged that C. was to 
pay it; and to establish this allegation, produced a memorandum of C. 
agreeing to pay A. for B.'s board, as long as he should remain there on his 
business; but did not show that A. ever saw this memorandum or heard 
of its contents. . 

Held, to be incompetent evidence, as not proving or tending to prove that A. 
gave credit to C. 

Held, also, that it was incompetent evidence ,that B. did business for A. and 
C. and that, during the time, C. furnished rooms and provisions. 

Newly discovered evidence, in regard to a fact directly put in issue on the 
trial, by witnesses speaking on the subject, is cumulative, and no ground 
for a new trial. 

THIS was an action of assumpsit, tried in the Jef ferson Circuit 

Court, in April, 1843, before the Hon. ISAAC BAKER, one of the cir-

cuit judges. Mason sued Bourdon for board, lodging, &c. Plea, not 

guilty—trial—verdict for plaintiff $160; motion for new trial over-

ruled, and judgment in accordance with the verdict ; and exceptions. 

The grounds alleged for a new trial were, first, the discovery since 

the trial, of evidence that Antoine Maraque was bound to pay Mason
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for Bourdon's board and lodging; and second, that the verdict was 

contrary tO law and evidence. 

The evidence was, that the account of Mason ,was presented to 

Bourdon, who admitted its correctness, but alleged that Earaque was 

to pay it7—ancl Mason then wrote to Baraque, who refused.to  pay it; 

Mason said, the day before the trial, that he always expected to get 

the pay from Baraque, until he received a letter from him, and if fie 

did not collect it from Bourdon he would give Baraque a trial. 

The defendant then of fered a memorandum from Baraque in these 

words: "I will become paymaster to William Mason, for the board 

- of Bernard Bourdon, as long he will remain there . on my business ;" 

and offered to inquire of a witness if he did not know that Bourdon 

was engaged in doing business for Mason and Baraque at a certain 

time ; and whether Baraque did not furnish the rooms and all pro-

visions used at Mason's while Bourdon stayed there—all this was 

excluded. The case Came up on error. 

Cummins, for plaintiff in error. 

Hempstead & Johnson, contra. A new trial will not be granted 

on newly discovered facts, first, where laches are imputable to the 

party; secondly, or where those facts are to be introduced for the 

purpose if impeaching testimony given at the former trial. Third, or 

where the newly discovered evidence consists of cumulative matters 

or circumstances controverted at the former trial. Vandervoort vs. 

Smith, 2 C. R. 155. Hollingsworth vs. Napier, 3 C. R. 182. Pal-

mer vs. Mullegan, 3 C. R. 307. Jackson vs. Malin, 15 J. R. 294. 
Williams vs. Baldwin, 15 J. R. 489. People vs. The Supreme Court, 

5 Wend. 114. The People vs. The Sup. Ct. N. York, 10 Wend. 295. 
Halsey vs. Watson, 1 C. R. 24. Shumway vs. Fowler, 4 J. R. 425. 
Dungee vs. Dennison, 5 J. R. 248. _Burn vs. Hoyt, 3 J. R. 255. 
Jackson vs. Hinney, 14 J. R. 186. Smith vs. Brush, 8 J. R. 84. 
Pike vs.'Evans, 15 J. R. 210. Beers vs. Root, 9 J. R. 264. Gard—
ner vs. Mitchell, 6 Pick. 114, 6 Pick. 417. Ewing vs. Price, 3 J. J. 

Marsh. 520. Daniel vs. Daniel, 2 J. J. Marsh. 52. Wills vs. Phelps, 

4 Bibb 563. Robins vs. Fowler, 2 Ark. 133. Bemiss vs. Wise, 2 
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Ark. 33. Ballard vs. Noahs, 2 Ark. 45. Olmstead vs. Hill,.2 Ark. 
46.

It is incumbent on the party who applies for a new trial on the 

ground of newly discovered evidence to satisfy the court, 1st, that 
the evidence has come to his knowledge since the trial; 2d, that it 

was not owing to want of due diligence that he did not sooner possess 

himself of such knowledge; 3d, that it would probably produce a dif-

ferent verdict if a new trial were granted. 5 Serg. & Rawle, 41. 

13 Mass. Bep. 302. 7 Mass. Rep. 205. 2 Bin. Rep. 582. 4 Yeates 

Rep. 446. 3 Greeal. 77, 92. 5 Mass. 261, 353. 5 Hoist. 74. 6 

Rand. 142. 

The newly discovered evidence is not only all cumulative, so that 

there could be no probability of procuring a different verdict, if a 

neW trial were granted; but were it of a different character, nothing 

like due diligence is shoWn to procure it on the former trial. 

By the Court, LACY, J. The main points relied on are that the 

court excluded proper evidence from going to the jury, and also re-

fused to grant a new trial on newly discovered testimony. The plain-

tiff established his cases to the satisfaction of the jury, by proving that 

he presented the account against the defendant, wbo admitted the 

charges were correct; but alleged that Antoine Baraque was to pay 

for his board and lodging. The memorandum of Baraque is as fol-

lows: "That he will become paymaster to the plaintiff for the board 

of the defendant so long as he should remain there on his business." 

The court properly excluded this evidence. It does not appear that 

Mason ever saw this memorandum, or heard of its contents, (and what-

ever might be the effect of the guaranty, if it had come to Mason's 

knowledge between him and Baraque)- it was surely not competent 

proof to be heard on the trial between the present parties. Stand-

ing as it did, it could not prove or tend to prove that Mason gave credd 
tO Baraque for board, or looked to him unconditionally for pay-

ment. The defendant offered to prove that he did business for Mason 

and Baraque, and that during the time, Baraque furnished the rooms 

and provisions. This testimony was also properly rejected. The de-

fendant may have done business for Mason and Baraque, but that
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would not necessarily discharge him from the payment of his board 

and lodging, or charge Baroque with it. Again, Baroque may have 

furnished the rooms and provisions, but that did not show that they 

were given free of cost, or that they were not given or charged to 

Mason. 
The newly discovered evidence as set foe]] in the defendant's affi-

davit, did not warrant a new trial. In looking to the proof, it is very 

questionable whether the defendant has even shown due diligence in 

endeavoring to procure the testimony before the trial, or whether if it 

were had, it would produce a different result. Be that as it may, it 

is certain that the evidence is cumulative of testimony heard on the 

trial. 1.t consists in the declarations or confess:bas of Mason in look-

ing to Bardque for pay, and this fact was directly put in issue on the 

trial by several witnesses speaking on the subject.. The newly dis-

covered evidence being shown to be•cumulative, does not authorize a 

new trial. And so ail the authorities laid down the doctrine; Jind the 

point has been repeatedly so adjudged by this court, in a number Of 

cases. There is no error in the opinion of the court below on this 

point. 
Judgment, affirmed.


