454 CASES IN THE SUPREME COURT

Blackmorc et al. vs. President and Directors, &c.

BrackmorE AND OTHERs vs. PresipEnt, Direcrors, &c.

If a plea is stricken from the files, and no exception is taken, it forms no part of the
record.

Pleas ought not to be stricken out, unless the Court perceives that they are wholly
frivolous.

If the President and Directors of the Branch of the Bank of the State of Arkansas at
Batesville, sue on a note executed to them, they are only entitled to recover six per
cent. interest, unless a greater rate is expressed in the contract.

Tms was an action of debt, determined in the Independence
Circuit Court, in December, 1841, before the Hon. TroMas Jonn-
son, one of the Circuit Judges. The President.and Directors of the
Branch of the Bank of the State of Arkansas at Batesville, sued Black-
more, Greer, and Hay, on a note executed to the Branch aforesaid,
with no rate of interest specified. Hay craved oyer, which was
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granted. Green filed a plea in abatement, which the Court struck
out, on motion of plaintiffs. This plea was not placed on the record,
by bill of exceptions. Defendants saying nothing farther, judgment
against them for $1000, debt, $288 50, damages, and interest on
debt and damages from date of judgment till paid, at ten per cent.
per annum. The defendants brought error.

W. Byers, for plaintiffs in error. The Court should not have
stricken out the plea of Greer. 1 Saund. Pl & Eo. 11. 1 Ch. PL.
486. 3 Ch. Pl. 486. Story’s PL.91. Graham’s Pr. 249. 2 Ch.
Rep. 239. 1 T.R. 462. 1 Ch. Rep. 715. 3 D. & R. 621. 2
Str. 1234. 10 East. 237. 2 New. Rep. 188. 4 Cowen, 142.
Crary vs. Ashley & Beebe.

The declaration does not show any legal interest, in the defend-
ants, to the writing obligatory described therein. The promise to
pay is to the Branch of the Bank of the State of Arkansas at Bates--
ville, and not to the President and Directors, &c. The party bring-
ing suit must have a legal interest in the subject matter thereof. I
Ch. Pl., p. 21 9.

We think the rule incontrovertible, that a corporation must sue in
its proper name. 2 Kent’s Com. 277, 283. 2 Stark. Ev. 243.

Hempstead & Johnson, contra, cited Wilcock on Corp. 14; Law
Library, 35; Cambridge vs. York, 1 Kyd, 2565 Rex vs. Croke, Cowp.
26, 30; 8 East. 492; 2 Ld. Raym. 1239; 10 Co. 125:013 Jokn. Rep.
38; Kyd on Corp. 287; Bank Charter, sec. 7.

By the Court, Dickinson, J. As to the plea in abatement, it is
improper for this Court to make any remark upon it, as it was stricken.
from the files, and no exceptioh taken, and consequently it forms no
part of tlie record. We have already, in a previous case decided at
this term, expressed our disapprobation of this striking out pleas, un-
less the Court perceive they. are wholly frivolous. The case now
stands simply upon the judgment rendered below. That is given
upon a note calling for no particular rate of interest upon its face; yet
the interest is calculated at ten per cent. per annum, by way of
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damages, and the same rate of interest allowed upon both debt and
damages, until paid. We know of no law that authorizes a party to
recover a greater rate of interest than six per cent., unless so ex-
pressed upon the face of the contract; and then it cannot exceed ten
per cent. The Court, then, in giving judgment for interest on the
judgment at the rate of ten per centum per annum, has clearly erred.
It may be proper here to remark, that there is no public corporation
in this State, of the name and style adopted by the plaintiffs; but, as
there is no proper plea now remaining upon the record, calling in
question her right to sue, we are not at liberty to express any opinion
upon that point.
Judgment reversed.




