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.

F1rrp against DICKINSON.

Error to Pulask: Circuit Court,

The term “beyond seas,” in the statute of limitations, means “beyond ‘the
jurisdiction of the State;” and applies as well to foreigners who have never
come within our jurisdiction, as to. our own citizens who are absent.

This was an action of assumpsit brought by Dickinson vs. Field.
The defendants pleaded non assumpsit and actio non accrevit with-
in five years next before the institution of the suit. To this plea,
Dickinson replied, that, when the causes of action acerned, he was
beyond seas, to wit: beyond the limits of this State, and so had
thenceforward ever continned to be, and then was, beyond seas. To
this replication the defendant demurred. The demurrer was over-
ruled, and thereupon the defendant below rejoined, in substance, .
that when the supposed causes of action accrued, the plaintiff was,
and still is, a citizen of the State of Kentucky, and reident therein ;
and was not, nor is, a citizen of this State, or late Territory of Xrk-
ansas, or resident herein; and that the defendant was, at the time
when the supposed causes of action acerued, a citizen of the same
State of Kentucky, and resident therein, and that the said supposed
causes of action accrued in the said State of Kentucky, and not in
this State, or late Territory of Arkansas, and that after the sup-
posed causes of action accrued, the defendant removed to the late
Territory, and now State of Arkansas, and became, and ever since
then remained, and still is, a citizen thereof, and that more than
five years have elapsed after the said defendant so became a citizen
of the said late Territory, and now State of Arkansas, next before
the commencement of this suit. To this rejoinder the plaintiff be-
low demurred, which demurrer was sustained ; and there was judg-
ment for the plaintiff below upon the issue joined to the pled of
non assumpsit. ’

.

Asurey & Warkixs, for plaintiff in error:

The question arising upon this record, is upon the sustaining the
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————— demurrer-of-theplaiutiff-to-the-rejoinder-of-tho-defendant, in the
Court below, and is one turning wholly upon the construction of
our statute of limitations, Steele vs. McCamp. Dig. p. 381, in force
at the commencement of this suit, and applicable to the case.

The statute, after enumerating the period of limitations to-the
several actions, provides, sec. 2d, “that, if any person, who is en-
titled to any of the before mentioned actions, be, at the time of the
causc.of action accruing, within the age of twenty-one years, a mar-
ried woman, of unsound mind, or imprisoned, or beyond sea, or ab-
sent from the United States, such person may bring such action,
within such times as are before limited, after the respective disabil-
ities are removed.” And sec. 5 provides, “that, if any defendant to
any civil or criminal cause, hereinbefore cited, absconds or conceals
himself, or by removal out of the district, (county,) or Territory,
where he resided when such cause of action acerued, or by any other
indirect means, defeats or obstructs the bringing or maintaining all
or any of the aforesaid actions within the respective times limited
by this act, such defendant shall not be permitted to plead this act
in bar to any suit, action, indictment, or information.”

The plaintiff in error contends, that, upon a correct construction
of this statute, his rejoinder to the replication to his plea is good
and sufficient to bar the action. We remark, that statutes of limi-
tations, or, as they are termed, statutes of repose, are to be favor-
ably and beneficially construed; and are not so much designed to
benefit the party seeking to avail himself of their provisions, as to
quiet the revival of state contentions, and promote the general good.
Statutes of limitations are pecuciarly local in their operation. They
are the law of the forum, and affect the remedy, wherever it is
sought to be enforced, without reference to the domicil of the par-
ties, or the law of the place where the contract was miade or-to be
enforced. '

We assume it to be the correct construction of the statute, that it
was passed solely in reference to the citizens of our own Territory,
and such foreigners as voluntarily come within our jurisdiction, and
submit themselves to our laws, either in the prosecution or defence
of their rights. When the statute, therefore, gives to the plaintiff,
who is beyond seas, or beyond the limits of this State when the
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cause of action acerued, such a length of time, after that disability
is removed, within which to commence his suit, it has reference to
causes of action which accrued in our own Territory or State, and to
our own citizens who may happen at such time to be involntarily
abroad, and that such disability should have no reference or saving
application to causes of action which accrued abroad, or to plain-
tiffs who never were citizens of this State.

In regard to transitory actions, and suits brought by non-resi-
dents, all we ask, upon a fair construction of the statute, is, that,
when they submit themselves to our forum, that they should be sub-
ject to the same rule as our own citizens. The plaintiff in error
said, in the Court below, that the cause of action, if any, acerued in
Kentucky, of which State both he and the plaintiff below were then
citizens; that, afterwards, he removed to the late Territory, now
State of Arkansas, and ever after continued to reside here; and,
that he so resided here more than five years next before the com-

-mencement of this suit. Suppose that Dickinson had removed to
Arkansas when Field did, and now brought this suit: clearly he
would have been barred by the statute. If, being a citizen of Arkan-
sas, he would have been barred, why is it that he is not barred now ?
Our forum was as much open to him five years ago as it is now, un-
less he could show some fraudulent evasion or concealment on the
part of the plaintiff in error, which is not pretended to exist. If,

" also, on the other hand, this same cause of action had accrued to
Field vs. Dickinson, and, under the circumstances, Dickinson had .
come within our jurisdiction, and subjected himself to be sued by
Field, this same defense of actio non accrevit, according to the pe-
riod fixed by our own statute of limitations, would have been avail-
able to him. . '

dhe construction of the statute, as claimed by the defendant in
error, is simply this: that, because he was beyond seas, within the
literal wording of the statute, at the time the cause of action ac-
crued, the statute never does begin to run against him until that
disability is removed; or until his return from beyond seas. But is
that disability removed, or has Dickinson returned within the mean-
ing of the statutes? The pleadings show not only that he never was
a citizen of this State, or late Territory, but that he still is a citizen
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and resident of KentucKy. He Teturns, them, Taerely for-the pur-———

pose of instituting this suit, which he could long since have done. If

this construction claimed be correct, there is no _period of limitation

whatever, to suits commenced by foreigners or non-residents. They

continue abroad for any number of years, and dormant causes of N
action remain suspended, as it were, during their own pleasure.

All beneflclal operation of the statute in quieting state controver-

sies, and preventing positive injustice by the revival of old and sat-

isfied claims, is defeated by such a construction, independent of the

invidious distinction it creates between our own citizens and for-

e1gners ’ ‘

‘We are aware of the construction, in this respect, "which has been
put, by numerous decisions upon the English statutes, from which
ours is copied; but we exclaim against the injustice of that con-
struction, and the feeling in which such a palpable evasion of the
spirit and intention of the statute originated. These statutes are

" more favored now than formerly ; and we claim that adjudications,
in other States, are not to be of binding authority, when we per-
ceive they are to entail upon us a long course of error, and while we
yet have the power to settle the law, as we believe it should be.

P:xx, Contra: '

The only question in this case is, whether the saving clause as to
persons beyond seas, in the Territorial statute of limitations, in-
cludes as well persons who have never residtd in, or been within,
the State, in suits or contracts made beyond the State, as citizens

_ of the State, who have been temporarily absent.

The plaintiff in error claims, that, as the contract here sued on
was made, and the cause of action accrued, in Kentucky, where
both parties then resided; and as the plaintiff below has ever been,
and still is, a citizen of Kentucky, he is bound by the statute.

The saving clause is in these words: “If any person, who 1s en-
titled to any of the before mentioned actions, be, at the time of the
clause of action accruing, within the age of twenty-one years, a
married woman, of unsound mind, or imprisoned, or beyond seas,
or absent from the United States, such person may bring such ac-
tion within such times as are limited after the respective disabili-
ties are removed.”
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The expression “beyond seas,” in a statute like ours, is now indis-
putably settled to mean “beyond the limits of the State.” See, for
this, Shelby vs. Guy, 11 Wheaton, 361; Bank of Alezandria vs.
Dyer,.kllék Peters, 141.

That the proviso in the statute applies as well to persons who

-

have never been in the state, as to our own citizens who have been
absent, is a principle too clearly settled to be now shaken. It has

» been so held in England, in Stritherst vs. Graeme, 3 Wils., 145 ;
8. C., 2 W. Bla., 723 ; Williams vs. Jones, 13 East., 449.

Tn Massachusetts it has been so decided; and that even if the
plaintiff has had an agent within the State, still the proviso oper-
ates. Hall vs. Little, 14 Mass., 203 ; Wilson vs. Appleton, 17 Mass.,
180 ; Bulger vs. Rocke, 11 Pick., 89, And it is the same where the
word “return” is used. Bulger vs. Rocke, 11 Pick., 40; Dwight
vs. Clark, 7 Mass., 515.

The same point has been ruled in New York, although the statuté
there provides that the action may be brought within a certain time
after the défendant’s “return into the State.” Buggles vs. Reeler,
3J. B., 264, .

So in the Cirenit Court of the United States,.in Chonequa vs.
Mason, 1 Gallis., 342. '

And, finally, in the Supreme Court of the United States, in
Bank of Alexandria vs. Dyer, 14 Peters, 141.

" DickIxsox, J udge, delivered the opinion of the court:

The demurrer to the rejoinder of the plaintiff, below, raises the
«question, wether or not the statute of limitations will run against a
party who has never come within the limits of our State. The stat-

_ ute Goes not commence running until a complete cause of action has
acerued, and this oceurs when the debt or duty can be put in suit,
-and there is a party capable of suing. Whenever the statute com-
mences running, it does not stop for any obstacle, but continues to
run on. ' '

Statutes of limitations are municipal regulations founded upon
local policy; and as they regard the remedy, and not the right of
«contract, they possess no binding power beyond the jurisdiction of
the particular States or governments that enact them. As they do
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not enter into, or form any part of, the contract, the lex fori, and.
not the lex loci, applies in their interpretation. A foreign statute
of limitations cannot, therefore, be pleaded to a suit instituted
here; and so it has been repeatedly ruled by all the English and
American decisions.

‘In the present case, both. the plaintiff and defendant resided be-
yond the limits of the State when the contract was entereed into.
Since that timé, the plaintiff in error has removed to this State,
where he now resides; the defendant still continuing to be a citi-
zen of Kentuckv

To the defendant’s plea of the statute of limitations, the plaintiff
replied, that he was ‘saved from its operation, because he has always
been a citizen of another State. This case arose under our Terrlto-
rial statute of limitations, but we apprehend the principle we are
about to lay down will apply, with equal foree, to the statute of lim-
itations under our' state government. Steele & McCamp. Dig.

. 381, sec. 1 and 2.

The statute, after enumerating the class of cases in n which it will
run, and which embraces the cause of action now under considera-
tion, contains, in express words, a saving in favor of infants, mar-
ried women, persons of unsound mind, and persons residing beyond
seas. These classes of persons the Legislature saved from its opera-
tion, until after their disabilities should be removed.

The enquiry now is, what is the meaning of the term beyond
seas? This proviso is not contained in the statute of 21st James,
and in the case of Dupleen vs. De Rose, 2 Ver., 154. Lord Chief
Justice Cowprr remarks, “that it was plausible and seasonable
that the statute of limitations should not take place, nor the six
years be running, until the parties came within the cognizance of
the laws of England, but that that must be left to the Legislature.”

The term beyond seas first occurs in the proviso of the statute of
Ann, from which our statute of limitations is derived. In England,
the term Tneant persons who resided out of the realm, and, as such,
they were declared to be beyond seas, whether they were either
native born citizens or foreigners.

The expression beyond seas has received, in our country, a fixed
and determined meaning. It is now well settled, that it applies to
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persons who are beyond the jurisdiction of the state; as well to
foreigners who have never come within the jurisdiction, as to our
own citizens who may be absent, and against whom the statute
never commenced running.

The different members of our confederacy are regarded in the
light of foreign governments, so far as their own municipal regula-
tions are concerneds and therefore, the citizens of one state cannot
be barred by the statute of limitations of another state, unless they
bring themselves within its jurisdiction ; and so it has been repezat-
edly ruled by all the authorities. Shelby vs. Guy, 11 Whea., 361;
Bank: of Alexandria vs. Dyer, 14 Pet., 141; Stritfort vs. Graeme,
3 Wal., 145 ; Walliams vs. Jones, 18 Fast., 449 ; Hall vs. Lattle, 4
Mass., 203 ; Ruggles vs. Keeler, 3 J., 269 ; Chonequa. vs. Mason &
Brown, 3 Gall. 342.

The application of the principal here stated, clearly shows that
the cause of action of the plaintiff below is saved by the proviso
of our statute, and consequently the defendant’s rejoiner to the
replication must be adjudged insufficient, because it does not con-
- tain any matter that will defeat the cause of action. ‘

The judgment of the Court, below, is therefore affirmed, with
costs



