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Dog, £x pEM., PuiLrirs’ Heirs against BENsaMIN A. PORTER,

ET AL.
ArpEaL from Phillips Circuit Court.

All deeds are to be construed favorably, and as near the intention of the
parties as possible, consistently with the rules of law. )

The construction ought to be put on the entire deed, and every part of 'it, for
the whole deed ought to stand together, if practicable, and every sentence
and word of it be made to operate and take effect. .

If two clauses in a deed stand in irreconcilable contradiction to each other, the
first clause shall prevail, and the latter be regarded as inoperative; and the
law will construe that part of a deed to precede which ought to take pre-
cedence, no matter in what part of the instrument it may be found.

All deeds shall be taken most strongly against the grantor,

If, in a conveyance, the grantor fails to describe the thing intended to be
granted, with sufficient certainty to ascertain its identity, the grantee takes’
nothing, by reason of the uncertainty of the grant.

The most general and usual terms of description employed in deeds, to ascer-
tain the thing granted, are, first, quantity: second, course and distance:
and third, artificial or natural objects and monuments. And, whenever a
question arises as to the description, the terms or objects most certain and
material will govern.

Therefore, quantity yields to” course and distance; and course and distance,
to artificial and natural objects.

If in a conveyance there are certain particulars once sufficiently ascertained,
which designate the thing intended to be granted, the addition of a circum-
stance, false or mistaken, will not frustrate the grant. .

But when the description of the estate intended to be conveyed includes sev-
eral particulars, all of which are necessary to ascertain the estate to be con-
veyed, no estate will pass except such as agrees to every part of the de-
scription.

Where there is error in the pricipal description of the thing intended to be
granted, though there be no error in the addition, nothing will pass.

When lands are first described generally, and afterwards a particular descrip-

" tion is added, that will restrain and limit the general description.

.And where'a deed conveys “a tract of land containing three hundred and sixty-
six acres, being part of a six hundred and forty acre tract, &c., which said
tract of land was conveyed by W. R. to S. P. by deed, bearing date,” &c., the
land conveyed is the same land conveyed in the deed so referred to, though
it contain less than three hundred and sixty-six acres.

In the case quantity yields to boundary—and the particular description pre-
vails over the general; and a separate fraction of the 640 acre tract does not
pass, although it would make up 366 acres.

The grantor and grantee, and all claiming under them, are bound by the
recital of the prior deed; and that recital definitely fixes and ascertains the
precise quantity of land conveyed. ’ :

Absent, Dickinsox, Judge.

This was an action of ejectment, brought by the heirs of Sylvanus
Phillips for the recovery of a parcel or fraction of land containing
three acres and eighty-two hundredths, as its quantity is stated in
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the declaration ; but which, owing to the abrasion of the Mississippl
river, had been reduced, as shown by the plai, to three acres and
seventy-one hundredths of an acre. The case was submitted to a
jury on the general issue; and the facts and evidence in the case
were agreed upon, and stated in writing, by the counsel for the
parties; of which agreed case, a plat was a part, which must be re-
ferred to, in order fully to understand the facts, arguments, and
decision.

The facts agreed upon were as follows: The tract or fraction
sued for of 3.82 or 3.71 acres, 1s part of a tract of 640 acres, origi-
nally patented to William Russell, as assignee of Patrick Cassidy.
The tract of six hundred and forty acres lies on the Mississippi
river, is irregular in its shape, and is correctly delineated in the
annexed plat, on which the fraction sued for is marked C.
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By agreement between Russell and Sylvanus Phillips, the. ances-
tor of the plaintiffs, made prior to 1820, about 275 acres of the
tract were to be laid off to constitute the town of Helena; and
273.59 acres were actually by them laid off as said town, as repre-

_sented in the plat, not including the three fractions A. B. and C. By
deed dated Deec. 3, 1821, Russell conveyed to Phillips fraction A.,
containing 18 acres. By ‘deed of July 13, 1825, acknowledged Au-
gust 13, 1825, Russell conveyed to Phillips, among other lots and
tracts of land, the same fraction of 18 acres, 335 lots in the town,
and the 340 acres, the western part of the tract. And by deed of
August 1, 1825, also acknowledged August 13, 1825, Russell con-
veyed to Phillips sundry lots in the town, and also fraction C., in
controversy.

By deed dated October 1, 1830, Phillips conveyed to Austin Keli-

drick and Arnold Fisher, (through whom the defendants claimed,)’

a vast number of lots in the town, and tracts of land situated in dif-
ferent places; and among others, according to the language of the
deed, “one other tract containing three hundred and sixty-six acres
of land, being part of a six hundred and forty acre tract originally
owned by Patrick Cassidy, and confirmed to William Russell under
Patrick Cassidy, and patented by the President of the United
States to William Russell under Patrick Cassidy, and to his heirs,
by patent, recorded in the General Land Office, volume 4, pages
243, 244, and dated the 26th day of March, 1824, which said tract
of land was conveyed by William Russell to Slyvanus Phillips, by
deed bearing date the 13th of July, 1825, situate in the County of
Phillips and Territory of Arkansas, adjacent to the town of
Helena.” : :

By deed of August 22, 1831, Kendrick and Fisher conveyed
fraction C. to. Porter, the defendant. All these deeds were admit-
ted i evidence. It was-admitted that the land in controversy was
fraction C., and correctly described in the declaration; that the
plaintiffs were the sole heirs of Phillips; that Phillips had full
title to the land in controversy on the 1st of October, 1830 ; and it
was agreed that if the jury should find upon a proper construction

of the deed of October 1, 1830, fraction C. was included in the 366 '

acres conveyed by that deed, taking that deed in connection with
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all the other deeds referred to, and in connection also with the fact
that all the western i)art of the tract, containing 340 acres, with the
three fractions A., B., and C., (all of which, were on the 1st of
October, 1830, owned by Phillips,) made up the ‘quantity of
366.82; then they would find for the defendants: but that if they
found, taking all those matters in connection, that fraction C. was
not so included, they would find for the plaintiff.

Various instructions were giver and refused, which it is unnec-
essary to notice, further than to say, that they declared the con-
struction of the deed to be as contended for by the defendants.

The jury found for the defendants. The plaintiffs then moved
for & new trial; and their motion being overruled, they appealed.

Trapxarr & Cocke, for plaintiff in error.

The universally acknowledged rule, in the construction of a deed,
is, that it must be as near to the minds and apparent intention of
the parties as may be.

Every deed shall inure as much as may be according to the inten-
tion of the parties. Jackson vs. Clark, 7 J. R. 223.

The intention of Phillips must be inferred from the language
used to expres it. The direct and special reference to the deed of the
13th July, as embracing the identical tract intended to be conveyed,
shows conclusively that the land acquired by that aeed, and that
alone, formed the subject matter of the grant onthe trust deed.

If it had been the intention of Phillips to convey his entire in-
terest, remaining of the 640 acres, would he have made this pointed
and emphatic reference to the deed of the 13th of July? He well
knew there were two fractions not embraced by that deed, but to
which he had acquired title by a subsequent deed, bearing date the
first of August, 1825 ; and is not the inference, under this state of
facts, irresistible, that Phillips did not intend to include, in the
trust deed, the two fractions to which he acquired title by the deed
of the 1st of August—that he meant to convey only the land com-
prehended by the deed of the 13th of J uly #" The principle is well
settled, that where one deed refers to another, as that by which the
grantor derived title to the land conveyed to the grantee, the deed
so referred to will be regarded as a material feature in the descrip-
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tion, and will be looked to to clear up any obscurity or uncertainty
which may exist in many other parts of the description. Jackson
vs. Ranson, 18 J. R. 107 ; Jackson vs. Moore, 6 Cowen 721, note.
Where a purchaser cannot make out a title but by a deed which
leads him to a fact material, he will not be deemed a purchaser
without notice of that fact. .Johnson vs. Gwathmey, 4 Lat. 317;
Ward vs. Trotte;', 2 Monroe +; Cuyler vs. Bradt, 2 (‘aanes 327.
Geeneral expression in a deed of “all estate, real, personal and
mixed,” may be‘restrained by a schedule, to which reference is
made ; Scott vs. Coleman, 5 Lit. 353. The recital of an agreement
in a deed is, in law, equivalent to an agreement made by the deed.
Bank of Kentucky vs. Vance's Adme’s, 4 Iat. 172. Recitals'in a .
deed of land are evidence against the party making them, or any
person claiming under him. They estop parties and privies in blood
and estate, and in law. A person enteriﬁg into possession of land,
under a party thus bound by a recital, is'a privy, in law, of such
party, and is bound by whatever would conclude or affect him.
Jackson vs Parkhurst and Gue'rney, 9 Wend. 209; 2 P. Wms,
Annandale vs. Harris, 434 ; Ford vs. Grey, 1 Salk. 286 ; Carver
vs. Jackson, 4 Peters; in which the effect of recitals in a deed is
fully examined, and in which the court declare that the recital con-
stitutes a part of the title, that it works upon the interest in the
land, and creates an estoppel which runs with the land against all
persons in privity with the grantor. It is as much a muniment of
the title as any covenant therein, running with the land. Kendrick
and Fisher, and all those who claim under them, are presumed, in
law, to have a knowledge of the deed of the 13th of July; its con-
tents, and the identical lands therein embraced for the véry deed
under which they derive title, expressly refers to it, and declares
that the tract of land, therein conveyed, is the same to which Phil-
lips acquired title from Russell, by virtue of that deed. The recital
deed is-a part of the muniments of their title, and defines and
marks out the particular tract intended to be conveyed by the gran-
tor. Knowing, then, as the defendants, in law, are presumed to do,
the contents of this deed, and the exact locality and boundary of
the lands therein embraced, with what pretence of justice or legal
right can they now claim lands not included in that deed, and to
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which Phillips acquired title by other deeds of a subsequent date?
The fact that the trust deed calls for a greater number of acres than
is contained in the deed of the 13th of J uly, will not give to the de-
fendants a right to make up the deficiency out of the lands embrac-
ed in the deed of the 1st of August, and which are not referred to or
embraced in the trust deed. It was not the intention of the deed of
the 1st of October, 1830, to convey a precise and definite number
of acres, but a certain tract of land. The deed expressly states the
thing to be conveyed to be “one other tract.” The tract, then, is the
- snbject matter of the conveyance, and the number of acres, the prior
conveyances, patent and deed referred to, are all descriptive circum-
stances, inserted to identify the tract and define its boundaries and
location. The rule of construction, sanctioned alike by authority
and common sense, is, that where there is a contradiction in the de-
seription, we ought to take that which is the most stable and certain. |
Jackson vs. Loomis, 18 J. R. 87. If there are certain particulars
once sufficiently ascertained which designate the thing intended to
be granted, the addition of a circumstance, false or mistaken, will
not frustrate the grant. Idem 85 ; Jackson vs. Clark, 7 J. R. 223;
Loomis vs. Jackson, 19 J. R. 449 ; Worthington, et al., ex’rs, vs.
Hylyer, et al., 4 Mass. 205. v

Where lands are first described generally, and afterwards a par-
tienlar description is added, that shall restrain the general words. 4
Com. Dig., Fait, E. 4, p. 289, note b. A thing certain may be di-
minished, though not wholly made void. Stukeley vs. Butler, Hob.
171 b... To what parts of this deseription, then, are we to look for
those features which give most stability and certainty to the grant,
and best illustrate the intention of the parﬁes? To the description
by quantity, or that contained in the reference to the deed of July
the 13th. Keeping in view the important rule, that those features
of the description which mark out and define with most certainty

“and particularity the land conveyed, will always be preferred to
those of a more general and indefinite character, can the court en-
tertain a moment’s doubt as to which shall be preferred and which
rejected ¢ By reference to the deed of the 13th of July, such de-
scriptions are given of the tract as leave no doubt of its identity

{
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and boundary. The deed of the first of October reciting the deed
of the 13th of July, and declaring that the tract which the grantor
was conveying is the very same to which he derived title by that
deed, will have the same effect as if the calls and descriptions of
the recited deed had been inserted verbatim in the trust deed of
October. We have, then, in support of the position, that the frac-
tion in controversy was not conveyed by the trust deed, all the
weight and force that a certain and definite description of the land
can impart. "For the rule ¢d certum est quod certum reddr .
potest will here apply, and we have also the further advantage, that
the description for which we contend is true, that the lands in the
deed of the 13th of July are the same embraced in the patent; it is;
however, false that they contain three hundred and sixty-six acres.
All the authorities coneur in regarding the description by the num-
ber of acres as the lowest kind of description In Jackson vs. Bar-
ringer, 15 J. R. 472, the court say, “it is a well settled rule, that
when a piece of land is conveyed by metes and bounds, or any other
certain description, this will control the quantity, although not cor-
rectly stated in the deed.” Jackson vs. Wilkinson, 17 J. R. 147;
Powéll vs. Clark, 5 Mass. 357. When the quantity is mentioned
" in addition to the description of the boundaries or other certain
designation of the land, without an express covenant that it con-
tains that quantity, the whole is considered as mere description.
The quantity being the least certain part of the description must
yield to the boundaries or number, if they do not agree. In con-
struing deeds, effect is to be given to every part of the description,
if practicable; but if the thing, intended to be granted, appears
clearly and satisfactorily from any part of {he description, and
other circumstances of description are mentioned which are not ap-
plicable to that thing, the grant will not be defeated, but those cir-
cumstances will be rejected as false or mistaken. What is most ma-
terial and most certain in a description, shall prevail over that
- which 1s less material and less certain. Jackson vs. Moore, 6 Cowen
717. The enumeration of quantity is not of the essence of the con-
‘tract, it is merely matter of desc'ription. Mann and Toles vs. Pier-
son, 2 J. R. 40. The de‘scriptioﬁ by quantity, must, from its’ {fery
"ﬁature,'be'vague and i'ndeﬁnite, and unless taken in connection
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with other circumstances of the description fixing the locality of
the land, it can, of itself, #scertain nothing. And in a case already
cited, the learned Judge, in-conclusion, says, “I will only add, that

in my own experience, and I may say with propriety, in the univer-
sal opinion of conveyancers, enumeration of quantity, after a de-
seription of the subject, is superfluous and immaterial and in
every view only matter of description.’’ But it may be said that
the fact of the quantity of acres being first mentioned in the de-
seription, gives to that cireumstance a controlling influence; but
the court will remark that the whole clause is one continuous sen-
tence, and it is not material what circumstance is first mentioned,
for the intention of the partiés is to be collected from the whole,
and not from any one particular. In Doughty’s case, referred to in
Stukeley vs. Butler, Hobart 171, the Duke of Northumberland was
seized of divers houses and cottages in the parish of Saint ‘SepulA
chres London, and bargained and sold all his tenements in the par-
ish of St. Andrews, Holborn, in the tenure of William Gardiner,
unto Lou Lea, and the grant was judged void, though the houses
were in the tenure of Gardiner; it was added, in that case, that the
court was of opinion that if he had begun with the ténure of Gardi-
ner, which was true, and ended with the parish mistaken, that the
grant had been good by the rule; utile per inutile non vittatur. I
hold it,” says the learned Judge in reviewing that case, “plain to the
contrary, for the several circumstances and descriptions circum-
scribe and ascertain the grant; and it is a good rule, tncivile est,
nist tota sententia perspecta, de aliqua parte judicare ;” which opin-
ion was fully sustained in Doddington’s case, to which reference is
also made, and in which it was adjudged that the first part of the
description” as it was placed in the patent, was true, yet the latter
part being false marred all, even if it were the grant of a common-
person ; and the Judge very truly. remarks that, in one sentence it
is vain to imagine one part before another; for though words can
neither be spoken or written at once, yet the mind-of the author
comprehends them at once, which gives vitam et modum to the sen-
tence. It makes no difference, therefore, in what part of the sen-
tence the quality of acres is mentioned, so that it be inserted as
matter of description, and it is always so regarded (as will be seen
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in the cases above cited,) unless there are direct and express cove-
nants to convey a particular quantity.

No peculiar force, therefore, is to be given to the number of acres
becanse of its position in the sentence. No matter where it may ap-
pear as a circumstance of description, it will be subject to the same
rules before adverted to; and that which is most material and most
certain in the descﬁption, will take precedence in the construction
of the deed, although it may appear after in the sentence. The im-
portant and material point of enquiry is not to ascertain the quan-
tity in the tract, but to ascertain and identify the tract itself. The
quantity is descriptive of the tract, and not the tract of the quanti-
ty. If there is any thing in the deed of the 1st of October which
manifestly indicates that it was the intention of Phillips ’co\convey
caly the fraction A, and the 340 acres west of the town of Helena,
then, although the deed may call for a greater number of acres
nothing more will pass. And that such was his intention is abund-
antly evident from the fact of his referring to the deed of the 13th
of July, ih which those parcels were.conveyed to him. In a note to
the case of Jackson vs. Moore, 6 Cowen 720, already referred to, it
is stated, “when a man has a manor called .A, extending into the

several parishes of B and C, and he grants all his manor in the par-

“ish of B, the words, ‘in the parish of B’ would be restrictive, and so

much of the manor as is situate in the parish of B would pass.”
Now Phillips has several fractions or parcels of land in the 640
tract patented to Russell, to which he acquired title by two deeds,
one bearing date of the 13th of J ul};, and the other the first of Au-
gueést, 1825; and he conveys one tract, part o the 640 acre tract,
patented to Russell, which said tract he expressly states to be the
same conveyed to him. by Russell, by deed bearing date the 13th of
July. Can the court doubt but these latter are words of restriction
and dges it not present a state of facts strikingly analogous to the
precedent above quoted? - In the same note it is farther stated,
when there is a grant of all lands which were of the inheritance of
A B, and conveyed to C D, the lands will not pass unless they were
conveyed by C D, and also were the inheritance of A B. And so
we contend that no lands pass by the clause of the trust deed under
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consideration, unless they were contained in the 640 acres patented
to-William Russell, and also included in the deed, of the 13th July,
“from Russell to Phillips. It is evident that the reference to this
last deed was inserted to repel the idea that the fractions acquired
by the deed of August, were included in the trust deed; no other
consistent and rational construction could be put upon it. The de-
scription by number of acres does not correctly describe the several
tracts included in the trust deed even according to the construction
of the defendants, for these tracts together make up-the quantity of
266.82 acr>s, and the deed calls for only 366. And if, according to
the view we take of it, the deed conveys a specific number of acres,
and not a certain tract, then they can claim no more that the exact
number of acres mentioned in the deed. And so large a fraction as
82-100 of an acre, situated in what is now nearly the heart of the
town of Helena, is worth a large sum of money ; and to this, if the
conveyance is for a specific number of acres, the heirs of Phillips
are clearly entitled ; but here we are met at the very threshold with
the difficulty of determining this; out of whicn one of these several
fractions shall this 82-100 acre be stricken off¢? And even could
we fix upon the parcel there is the further difficulty of determin-
ing from which side of the parcel this small fraction shall be taken.
-In this view of it the deed would be uncertain and vague; and the
rourt should incline to that descriptién which would define and
mark out the object of the grant with precision and certainty.

Prkz, Contra.
Of the several rules laid down as governing in the construction of

deeds, there are two which need to be applied in this case, and bear
directly upon the question presented to the court.

1st. All deeds shall be construed as near the apparent intention
f the parties as possible, consistent with the rules of law.

2d. If there be room for two constructions, that shall be taken
which makes most strongly against the grantor.

See as to the first rule, Bridge vs. Wellingtén, 1 Mass. 219;

Worthington, et al., vs. Hylyer, et al., 4 Mass. 205 ; Bott vs. Burrell,
11 Mass. 163 ; Hatch vs. Dwight, 17 Mass. 289 ; Ludlow vé.' M;yer,
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o3 ] E. 3‘53 Troop vs. Blodget, 16 J. R. 172 C’holmondeley 8.
Clinton, 2Ba A. 625,

As to the second, Troupe vs. Blodget, 16 J. R. 172 ; Adams vs.
Frothingham, 3 Mass. 352 ; Watson vs. Boylston, 5 Mass. 411.

The principle is admitted, that “the description of land in a deed
by specific boundaries is conclusive as to the quantity; and if the
quantity be expressed as a part of the déscription, and is incorrectly
stated, it will be inoperative: and it-is immaterial whether the
quantity contained within the specified boundaries is greater or
less than the quantity expressed.”

. But as the appellants rely almost exclusively upon this prineciple,
1t will be neceséary“ to examine some of the cases in which it is laid
down; and so ascertain whether it is apphcable in the present
instance.

In Powell vs. Clark, 5 Mass. 355, Parsons, C. J., said that

“each tract is definitely limited, and any surveyor could easily as-
certain its contents, and the plaintiff might have known the quan-
tity of land contained within the limits described, before the con-
cluded his purchase, by taking the proper measures. In his pur-
chase he must be considered as relying on the boundaries described,
and not on the contents mentioned. In a conveyance of land by
deed, in which the land is certainly bounded, it is very immaterial
whether any, and what, quantltx is e\plessed for the descrlptlon
by the boundaries is conclusive.”

So in Jackson vs. Defendorf, 1 Caines R. 493, the deed was for
“one certain lot of land, known as lot No. 10, in the new patent,
&c., bounded and described as can be more fully made to appear by

u map of said patent; the said lot No. 10 said to contain 200 acres,

more or less.”

The court said, “the intent was to convey the whole
Iot. It referred to the map. When the quantity of acres is men-
tioned, it 1s only description of the lot acconhng to common ac-

ceptation.” ) '

So in Lodge’s lessee vs. Lee, 6 Cranch. 237, a grant of a certain
whole island was held to convey the whole, though the c‘oursgs, dis-

tances, and quantity mentioned in the deed would exclude part of -

the bisla_nd.
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These three cases embody the rule laid down in all the cases upon
the point: and the rule, as laid down, may be definitely stated to
be, that where it plainly appears to have been the intention of the
grantor to convey a whole tract or lot, known by a certain name, def-
initely specified on a map or plot, or described with certainty by
courses and distances, or boundaries, there, though the courses and
distances, boundaries and quantity given, do not agree with the
specified tract of lot as it exists; or where the quantity does not
agree with the courses and distances or boundaries specified; the
grantee will take according to the intention, without.regard to the .
quantity mentioned. Mann vs. Pearson, 2 J. R. 27; Jackson vs.
Barringer, 15 J. R. 471 ; Jackson wvs. W%lkmSOn 17 J. R. 146;
Jackson vs. Freer, 17 J. R. 29; Dogan vs. Seekright, 4 Hen. and
Mun. 1255 Jackson vs. Moore, 6 Cow. T17. _

And the rule is the same though neither courses nor distances
correspond with specified boundaries. The boundaries will govern.
Pernam vs. Wead., 6 Mass. 181 ; Gerrish vs. Bearce; 11 Mass. 193 ;
Howe vs. Bass, 2 Mass. 380 ; Atken vs. Sanford, 5 Mass. 497.

But though quantity always yields, yet I apprehend no case goes
so far as to decide that the quantity called for never governs; or
that if A sells so many acres in such tract, without further specifi-
-cation, and has just that number of acres in the tract, and no more,
the grant would not be operative, and that the glantee would not
take by acres.

The principle is also admitted that where a purchaser cannot
‘make out his title except by a deed leading him to a fact material,
he will-not be deemed in equity a purchaser without notice. But
we are utterly unable to perceive what possible bearing this prin-

~ciple can have upon the present. It is laid down in cases Whele'
there is a question of fraud or lien, and where the conscience of a
purchaser is to be affected ; but if it is claimed: as being applicable
to this case, it must certainly be also assumed that, no matter how
-certainly the land may be described, whether by numbers or metes
-and bounds, yet if subsequently a reference is made to a prior deed,
that deed will control every thing, and the purchaser will only take
in accordance with it. It is certainly a novel idea to press into ser-
Vice, in construing a deed between grantor and grantee, a decision
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made in equity between parties standing in a different attitude,
and npon the subject of fraud or lien; and to assume that because
if a purchaser, claiming to have purchased bona fide and without
notice, cannot make out his title without reference to a deed lead-
ing him to a fact material, as of a charge on the estate, he will be
deemed against creditors, &e., to be a pﬁrehaser with notice of such
fact; therefore, if a grantor mistakes, in referring to a previous
deed to himself, the contents and tenor of such deed, the grantee
shall be bound by the mistake, as against the grantor himself.

The authorities quoted to show the effect of recitals are not de-
" zied to be correct, but it is admitted that they do conclusively es-
tablish the principle that a recital in a deed, lease, or release, is
conclusive and an estoppel against the grantor, lessor or releasor,
and all persons claiming under them by privity of estate; but how
the conclusion is thence deduced, that the recital is also conclusive:
against the grantee, or a person not privy in estate, we do not
hazard a conjecture.

The cases referredeto in 6 Cow. 721, and Hob. 171, will be con-
sidered hereafter.

In the ;)résent case, the land is first conveyed by quantity—so-
many acres in such a tract. The grantor did not, as in the cases.
quoted in support of the two rules which we first laid down, first.
grant a certain tract of land ; nor did he first grant land by certain.
courses and distances, or included within certain boundaries—and.
then add that the lands so conveyed contained so many acres. Not
so. He first conveys so many acres of land, and then refers to a.
certain deed, (if he refers to it at all in reference to the grant,) to
explain what land he intended to convey.

Before laying down the rules, which, as we conceive, govern this-
case, we refer the court, in order to present our views fully and in-
telligibly to them, to the case stated, the deeds and the diagram in.
thig case, by which the following facts will appear.

The whole tract of 640 acres, of which the land in dispute is a.
small fraction, was confirmed by the United States to William Rus-
sell, as assignee of Patrick Cassidy. Phillips had become part own--
er of portions of it before the patent issued ; and upon the issuance-
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of the patent in 1824, Russell again conveyed to Phillips, in order
to perfect his title, such portlons of it as he had conveyed before
the patent issued.

For the purpose of this case we have-only ic examine the situa-
tion of the whole tract on the 1st of October, 1830. 273.59 acres of
it had been laid off by Russell and Phillips, as joint proprietors;
and coustituted the town of Helena. With: this portion we have
‘nothing to do. Phillips himself owned on the 1st of October, 1825,

* all the residue of the tract. That residue consisted of 340 acres ly-
ing west of the town. Fraction A, on the diagram, containing 18
acres, fraction B containing 5 acres, and fraction C containing 382
acres, making that residue 366.82 acres. The 340 acres west, and
fraction A, where conveyed by Russell to Phillips by deed of July
13, 1825, together with 335 lots in the town. The two fractions
B and C, the latter of which is in dispute, were conveyed by Rus-
sell to Phillips by deed of August 1st, 1825, and both these last
mentioned deeds were acl\nowledged on the same day, to-wit: Au-
gust 13, 1825. .

Phillips, an original proprietor of the town, knew how many
‘acres there were in the town, and how many in the whole residue of
the tract. e knew that the tract west of the town contained but
340 acres, and he further knew that-he owned the whole tract ex-
cept the town, and that the residue of the tract not included in the
town made the quantity of 366 acres—rejecting the fraction of an
acre, which at that day no man thought of mentioning in a deed.
He therefore conveys, by deed of October 1, 1830 to Kendrick and

- Fisher, 366 acres of land, in that particular tract, which was all he
had to convey, and just what he had to convey, in the tract. Had he
stopped here the description of the land conveyed would have been
certain enough, for he would have conveyéd the whole tract except
the town, and no one would have doubted but that the grant inelud-
ed the fraction in dispute. But it is assumed that' he
subsequently refers to the land which he was conveying, (which we
rhall hereafter dispute,) and adds, “which said tract of land was
-conveyed by William Russell to Slyvanus Phillips, by deed bearing
date July 13, 1825.” And it is contended that only the land de-
~seribed and specified in that particular deed passed by the grant.
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The court will not fail to remark that no tract is conveyed by that -
deed, containing 366 acres; but it conveys two tracts, one of\340,
and the other of 18 acres, and 335 lots. When Phillips granted “the
tract” of 366 acres named in that deed, did he mean the tract of
340 acres, or the fraction of 18 acres, or the 335 lots, or any two of
them, or all together? For if the construction contended for be
correet, the court can presume one of these just as well as the other.
And therefore the reference to the deed of July 13th, 1825, if that
reference restricted the prior grant, did not render that certain,
which was uncrtain before, but directly the reverse.

The court will also remark, that the deed of July 13th, was not
acknowledged until A11g11§t 15th, the same day on which the deed of’
August 1st was acknowledged ; so that it may naturally be contend-
ed, that as Phillips, in making a conveyance, manifestly intended to-
cover all his property, by a voluminous deed, he might easily mis-
take or forget the date of a prior deed, and refer to both deeds, from.
the sane person, and acknowledged the same day as being one deed.
of a particular date. :

Having premised so much, we may now proceed to deduce from:
the authorities the precise rule of law applicable to this case. For
it all depends upon the simple question, whether the cause réferring
to the deed of July 13, (if it relate back to the grant at all,) is a.
limitation and restriction of the previous description of the premi-
ses granted, or merely an explanation. ‘

The general rule is laid down in Dowtie’s case, 83 Co. 10, and
Dyer 292 b., as in Com. Dig. Fait 4, to be, that if the description of
the tenements granted, comprehends several particulars and cir-
cumstances in the same sentence, all ought to be true, otherwise the-
grant will be void ; and the instance given us, if a man convey “all
his tenements in the parish of B, in the tenure of A,” there noth-
ing passes, unless the tenements are both in the parish and tenure-
mentioned. '

And this rule depends upon the common construction of such a.
sentence, according to the rules of grammar. For where the expres-
sion is, “I convey to you all my lands in the city of Little Rock, in.-
the county of Pulaski,” the meaning of the sentence is, that I con-
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vey to you such lands as I have in that mty and county——and if the -
' lands are in the county, but not in the city, nothmg passes.

So in Dyer 292 b., an instance is given, as where 1 convey “the
manor of A in the county of B.” If there be no such manor in that
county, but there be such an one in the county of C, nothing passes,
And for the reason that it-is all one short, connected sentence——lt is
all descrlptlon ‘and no part of it is added as explanatlon And be-
cause if I have lands both in ‘the manor of A and the county of B,
and the manor is 1ot in that county, it is utterly uncertam Whlch
lands should pass by the grant.’

A remarkably clear illustration of the rile is given in Dodding-
ton’s case, 2 Co. 33. The grant there was of “omnia illa messuagia
in tenwra Johannis Brown, scituat’ in Well’ nupér prioratui de W.
spectant’ ;" and in truth, the lands lay in D. " And it was adjudged,
that “because the grant is general, and is restrained to a certain
town, the grantee shall not have any lands out of the town to which
the ‘generality of the grant doth refer.” “And this case,” it was
resolved, “is the stronger, by reason’ of this pronoun (4lla) for
‘ommia illa messungia’, &¢. makes such a necessary reference, as
well to the town ‘as to-the tenure of John Brown, that if one or the
other fail; the general grant is void: for (illa) is not satisfied till
the sentence 1s ended, and (ulla) governs all the sentence till the
full stop. - o '

* So in. Bozoun’s case, 4 Co. 35, where the:-grant was, of “fotam

_ allam portionem of tithes in Liongham, in county of Norfolk, with
* all other tithes whatever in Longham. in:said county of Norfolk,
then or lately in the occupation of John Corbet;” it was decided
that-the whole sentence was. to.-be taken together ; “because the pro- -
noun (¢llam) shows plainly that there ought to be words subsequent
to-reduce. and explain what portion should be grantéd;"s». c. that
which was in the occupation of Corbet; and, therefore, this pro-
- noun (szllam).is not satisfied:till it is'come t_o" the.full end of the sen-
ience,:and. that, with the conjunction. (with) couples the whole to-
gether, and. makes the subsequent. part. of the sentence refer to-the
former.” L . N . , o

. Hayving thus. explamed the general. rule, We now- arrive- at the
mles ‘which govern the present. case:.....
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Comyn lays it down in his ngest ‘Fait E 4, as ‘follows: “If
the thmg descrlbed is sufflclently ascertamed, 1t is suff1c1ent
thoufrh all the partlculars are not true: as if a man conveys his
Louse in B Whlch was Thomas Cotton’s. And the reason is that the
Words whlch was’ ’ show the last clause to be an explanatlon and
not a component part of the descrlptlon '

So Lord Bacox says, Law Tracts, 102, “vemtas nOMINAS tollzt er-
rorem demonstrationis.” And ,t.hereforze, ,hev}says_, if lands are de-
seribed in the first instance by their proper names, as “the manor of
Dale;’ or, by their abuttals, as, “a close of, pavsju']re bounded on the
north by, &c.;” or. if the general boundary. is .mentioned, and the
grantor has no other lands.in the same precinet; or if the lands are
described by their appendency to other lands more notorious, as,
parcel of the manor of A: in all these cases, if there be an error in
any addition made, to, these names or descrlptlons 1t will-have no
effect.

The present.case comes precisely within_the rule as laid down by
Lord Bagox—for in the grant to Kendrick and Fisher, the general
boundary is mentioned, and Phillips had no other land, except town
lots, in the tract—an&, moreover, it is described as “appendant to a
tract more notorious.” .

So in Plowd, 191, where a lease was made of “all that the farm
of Brosley, then in the tenure and occupation of R. Wilcox,” which
was not the fact, the court said-that the word “farm” had a certain-
ty in itself; and when the description went further, and said, “in
the tenure and oceupation of Wilcox,” this was of no effect; for

- though it was not in his occupation, yet it ‘should pass ; -because
there was a certainty in the thing devised, viz: the farm: of Brosley :
and so another certainty put to a thing which was certain' enough
‘before, was of no manner of effect:

The case of Stuckeley'vs.’]?utler, Hob. 168, referred to with so -
much confidence by the dppellants," was upon a deed. whéreby the
‘grantor sold “all the trees growing upon a éérta’i’n" thanor, to wit:
the trees in five certain groves named therein,” which five' groves
‘did not includé all the trees on’ the marior; and’ thé question was,
whether the latter clause should restrict 'the genéral grant; ahd ‘it
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was held that it should,not, but was void. . And one reason assigjned‘
therefor is, “that in grants of particulars, sufficiently once ascer:
tained, another mistaking will not frustrate, though it be false.”

The reference to Stuckeley, vs. Butler seems to be for the purpose
of showing that it .is no importance, as to this. question,.that quan-
tity is named first, instead of last. And to this point Dowtie’s
case and, Doddington’s case, referred to in Hobart, are quoted. We ]
have already mentioned both, and shall return to. Dowtie’s case yet
egain. At present it is only necessary to observe that it was upon a
grant “of all my tenements in the parish of St.. Andrews, Hilborn,
in the tenure.of William Gardiner;” and as the grantor had .no
houses in the parish, the. grant was adjudged void. Coxe thought
it would have stood, if the tenure.of Gardiner had been first nam-
ed, because then the true part of the description would have come
first. He was clearly wrong in this, as Hobart says, and according
‘0 his own restrictions in other cases. It is all one description, in
one short sentece, and must all stand or fall together. But neither
Stukeley vs. Butler, nor Doddington’s case, sustain the position as-
sumed by the appellants upon the strength of them: because the
question in both cases was, whether the whole grant were. vold or
not; and not whether the latter clause should limit or explain the
former. S S S A

The principle which does apply where the whole is not void, is,
as declared in the Bishop of Ely’s:case, Shep. Touch, 88, “that. .
where there are.two, clauses.in a deed, repugnant to each other, the -
first shall be received, and ‘the:last rejected, except there be some
special reason to the contrary.” So in Cother vs. Merrick, H. ardres,
8o in Mason.vs.. Chambers, Cro. Jac. 34, Pornaw, C. d., said,
“if the Queen should let the manor of D.quod quidem manerum is
of the annual value of fivé pounds, where it is not let for such a
rent, and-thé rent or value-is niisrécited,yet the lease.is good, be-
cause thereis a certainty before, and the addition of quod quidem,”
&e. is not-material. . But if she let “the manor of D, of the annual
rent value of five pounds,” which is inteénded. to be of such a value,
and is let at a greater rent,ior appears upon record to be of a greater
value, it'is void, because in the first case she intended to pass the
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manor, and the addition of the quod quidem, &c. is but to add -anoth-
@recertainty T but it is'in one senterice; thatitis-of such a-value, and
that @n-fali parte, her intent appears mot to grant a thing above
‘sucha value ; and therefore it is otherwise.”

The position here assumed, as to-the grant of the manor of D; of
such-a value, is doubtless correct, in the‘case ‘of a grart by the
‘Crown, because in such case the grant is not taken most strongly
against the grantor—and- the mice distinction drawn by the court
shows how they would liave decided eventhe last point, had it been

a grant by an individual. - ‘ i

So in the present case; if we now delay for a moment, and view 1t
by the light of the authorities already befote us, there is sufficient
certainty in the first part of the grant. It is of 866-acres of land,
part of the Cassidy tract. " Phillips granted the exact number of
‘acres owned by him in-the tract: he had so much which he could
grant, and no more, and he granted all. If the grant had stopped
there, could it have been ascertained what land passed by the grant ?
most certainly ; and if so, there was a certainty. The subsequent ex-
pression, (if referring to the grant at all)) is not a part of the sen-
tence connected with the first clause by a conjunction: It-is an ex-
planation. It is adding certainty to what was certain enough be-
fore; and it may therefore be rejected. Had the érant been, of “the
land conveyed to me by -deed of July i3th, containing so- many
acres;” then the grantee would have taken dccording to the deed,
with regard to quantity—but as it is, the first part of the grant al-
ways governs, if it is certain enough without -the addition. See 4
Cruise, 365-6. : '

So in Dowtie’s ease, 2 Co. 10, which we first quoted; and which is -
also relied upon by the appellants, the court after laying down the
general rule as we first stated it, go on to say, “but otherwise had it
been, if a true certainty had. been in the first place, as if he had bar-
gained and sold ‘the tenéments,” &c., in the.tenure of William Gar-
diner, in the.parish of St. Andrew. . However, ‘there it was agreed
that the tenements should-pass well enough, notWIthstandmg the ad-
dition of the falsity: for.utile per.inutile non. vitiatur.”

. So in Dyer 50 b., it is land .down by Harwoop,. Attorney Gen-
e_ral, that “if I release.all.the right:which I have in ‘White Acre,
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end name the land certain -which I.boughtiof such.a man, and:in
_truth I bought it.of another, yet; because.the land _is,certainly. narrled
at first, the release.is good,. notwithstanding the misrecital -after-
wards ;. but.where it is. made general,.it is.otherwise.” . As,.for in-
_stance, if it had been, “all my-land which T bought,of such a.man,”
having ‘bought none of him,.in that case. there would have been.no
basis of certainty laid, to have “‘given effect by reference to. the
other WOI‘do And see Banks S, Denshzre 1 Yes. Sr 63 and Roe
vs. Vernon and Vyse, 5 East, 40. .
‘ W e may now proceed.to a further modlflcahon of the rule and :
that i is that “where words of add1t1on are mistaken, _and contrary to
the real fact, they will not operate as a restriction on the precedmg
words,” 4 Cruise, 325; whlch is exempllfled as follows ‘“ a corpo-
ration demised in these words—all that their glebe land lying in
Chesterton, viz: 78 acres of land, and also the demesnes of the sald
78 acres, with all the tithes of the said Parish of Chesterton and
also the tithes of the said 78 acres; all which lately were in the oc-
cupatlon of Maroaret Peto, deceased »  The tithes of the land de-
mised never were in the occupatlon of Marga.ret Peto, and the
questlon was whether they passed to the lessee. It was urged for
the pla1nt1ft that the words “in the occupatlon of M. Peto, were &
clause of restriction, which showed an intert that nothlng should
pass but what was in her occupatlon ‘But all the J udges held the
lease good, and no restriction of the flrst words, because there Were‘
three distinet clauses before:—1st. ~The grant of the 78 acres of
glebe 2d. The grant of the tithes predlal and personal “and 3d.
The grant of the tithes of ths 78 acres of glébe ; "which were all dis-
tinet several clauses by themselves. “And the clause “all which,”
&e., did not depend on any of them; for the:words “which were,”
&c., was a restriction only when the clause wag general, and was'all
but one and the same sentence and not ended or vertain before: the
end ofithe sentence. But where the clause was not in-one entire
sentence but-distinct and disjointed from the other, as here it was,
there could not be any restriction. Also, this being in:the case 'of
a-common person, (thatis, the King not-being a'party,; ) addition:of
a false thing; viz:-false possession; shall never: hiirt-the grant:-for
the addition of a falsity shall never hurt where there is-any mannér
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of certainty before. Wherefore ‘they'dll '‘eoncluded™ that the grant'

was good, siid observed ‘that though the words “which'weré in'the -
tenure of M. P.,”” when the; aré in éne and the samé séntence, may
be conistriiéd to be ‘d restrlctlon, vet in thése words'“all'which were,’
&e., the word “all * 56" disjointed, ¢ould not be 4 restrlctlon but ah
explanatlon Swzft s. Eyres C+6! Car. 546. A

The rule 18 then thus deflned by Crurse "“When the lands are
first described generally, and afterwards a partlcular descrlptlon is
added, that shall restrain- the general words Thus if a man grant‘
“ql] hls lands n D Whlch he has by g1ft and feoffment of, J.8”
nothlng w1]l pass but lands of the glft and feoffment of J. S But if
Le grant all hlS lands in D called \T 'Whlch was the estate of. J. S.

- there the lands called \T shall pass, though they never Were the es-

tateofJ S” 40rmse 337 . oo .

The, dlstrnctlon here la1d down though at fu'st view somewhat
nice, is, pertectly sound and sustalned as-well by reason as author-
ity. For 1f I convey to you “all my | lots in thtle Rock Wh1ch I hold
by deed from A. B,” 1 mean all such lots as I hold by that deed— ‘
but. if T convey “lot \To 10, in, thtle Rock, which, T hold by deed
from A B, there the latter clause is mere explanation, and will be'
reJected if, l .do not, hold the lot by such deed; And so it Would be
if T were to, convey two hundred feet, front, in block 10, running
back at. rlght angles, which, I hold by deed from A B, and it ap-.
peared that I had two hundred feet front in_ that block and no.
more, but. that T only hold,a part of it under the deed from A B,.
vet you Would take the whole for there. too, “the latter clause is.
but explanation,”’ ‘there,bel‘ng ‘sufficient certainty before.”

In- Lawes'vs. Beatson, 5 Taun.-207, where the deed was for land- .
lying in Gamberwell, containing-so' many acres; andin ‘the posses-
sion of A. B:and C.; Lord"MawnsFrerp saidy “this deed-sufficiently:
shows the seller’s intent to'pass all thesé lands; it describes in whose
possession they had been, and the mumber of acres, dndtherefore
the lands do pass by the'deed.© No man'can doubt of the intent:of
this deed to pass those-1ands. - It has'conveyed <o many acres in the
possession-of-A, B and C, the name of the'parish only is mistaken, .
the party having beén-inforiied: the land' was-in' Camberwell:* Why - -
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~did-. the . partles mention the pansh ,atall 1n, the deed ?... It was
unnecessar) R S S A & ) EXE ey

t 1 30-1t is laid down in, Connolly V8. Verncm, 5 East,‘BQ, bhaj; “When
there.is:a grant ‘of a particular thing.onece sufficiently..ascertained
by some circumstances belonging to it,.the addition of an allegation,
“mistaken or false, respecting it, will.not frustrate the grant.”.. ..

+"The same.rule has been often affirmed in the United: Statés:-

. In Worthington: vs. Hylyer; 4 Mass.. 205, Parsons, C. J., said,
“if the description be,sufficient.to, ascertain: the estate intended. to
be coniveyed, although the estate will not. agree to; some of the par-
ticulars in the description, yet it shall.pass by, the conveyance, that
“the irtent.of the parties may, be effected. . Thus, if a man convey
his. house.in D, which. was formerly (s, when it, was not, C’s but B’s,
the house in D.shall pass, if the grantor:had but;one house.in 1),
because by the description,of his house.in I, his estate intended to
be conveyed is sufficiently ascertained.” ..;... ..,

.So in Bott ws. :Burnell, 11.Mass.. 167,, the court sald “general
" words are not restrained by restrictive, added ex majori cautela, or
by.affirmative words more restrictive; but which have no.tendency
io.vender a general description ambiguous or uncertain.” - .

The case of Cutler vs., Tufts, 2 I_’ick.‘,2‘7 2, would be.conclusive,
_even. if we had no other case to sustain it. .By the deed in, that-case,
-_ the grantor conveyed.“all.his right ,and.title,,and interest-in,and to
one undivided moiety or half part.of certain real estate, situate in
the towns of West Cambridge, Lexington, and Cambridge, the same
being a part of the real estate of the late William. Cutler, deceased,
and set off as dower .to:the, widow, Rebecca.Cutler.”. Had the de-
seription stopped here, say the.court, no question.‘ecould have arisen
which eould not. have been settled by: the:records of, the; Probate of-
fice showing what lands had:been.set.off for dower to Rebecca Cut-
jer.” . But a clause was added which, produced the controversy,. viz:
“meaning, hereby to.ceconvey to said Cutler the same premises, with
their appurtenances, that the.said Cutler. conveyed, to. mey by ‘his
deed dated Sept. 25,-1811.) ‘This latter clause, conflicted with the
, .fo_rmer. . It was doubtful whether it would not reduce the:moiety to
a fourth part.. And the.court said,.“is not this-repugnant? And if
it is s0,.then. mostrclearly, by reason as well as by the authorities,
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the-latter clause ought to be rejected. -1t is:not-an explanation, but

a direct contradiction. The words cannot stand together, -and. the

grantor-shall not-havé the beriefit of such an unjust interpretation
of words; which he has himself iritroduced:into the instrument; as
would:give him the right to destréy his own grant.” - See this case
confirmed in Sprague vs. Shaw, 4 Pick.-54.. g

So in Jackson vs. Clark; 7 J.- R. 217, the rule is laid down-to be
that “if there are certain particulars once sufficiently ascertained,

* which-designate the thing intended to be granted, the addition of a

circumstance false or mistaken, will not frustrate the grant.” And
see Jackson vs. Moore, 6 Cow. 717, : :
In Jackson vs. Root, in which case the deed was for “the 600

'ecres of land due me from the public, as a soldier in ‘Col. Lamb’s

regiment of artillery,’.’ the rule laid down in Jackson vs. Clark was
affirmed: - The grantor was not a soldier-in Col. Lamb’s regiment,
but in another and different regiment; and the latter clause was
rejected because there was sufficient certainty before; as he owned

. 600:acres-of land by grant from the public.

«In Jackson vs. Loomts, 18 J. R., 84, the same rule was again
affirmed ; and also-in Jackson vs. Crafts, 18 J.. R. 107; where there
was a mistake in the number of the lot-conveyed. .

~'We have been arguing this matter, thus far; upon the hypothesis
and assumption of opposing-counsel, that the words “which said
tract,” in the reference to the deed of July 13, 1825; are intended
to-designate- the .tract-which he was conveying to.Kendrick- and
Fisher. We now proceed’to-show that this is but & hypothesis; and
we assume-and think we can ' démonstrate that Phillips did not refer
to the-deed of July-13th in orderto designate the land he was-con-

veying to: Kendrick and Fisher;-but in order to designate the whole

tract of which that-wasa part;-and that he referred to.it as-a deed
whereby -the whole Cassidy -tract-was ‘conveyed to -him by Russell.
In order to explain: our meaning-it will-be necessary to quote the
whole of the grant,-whichis as follows:- : SR '
-%“Also one-.other tract; containing three-hundred and sixty-six
acres-of land; being part of a-six hundred-and: forty acre tract; -orig-
inally owned-by- Patrick Cassidy; and' confirmed rto W, *Russell
under-Patrick Cassidy; and patented: by ‘the :President-of the- U:
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States to Wm. Russell- under Patrick Cassidy;-and to his-heirs, by
patent; recorded in the General Land Office in vol: 4, pages 243
and 244, and dated the'26th’ day of March, 1824, which said tract
of land was conveyed by William Russell:to Sylvanus Phillips, by
deed bearing date the 13th of-July; 1825, situate in the county- of
Phillips, -and - Terrltory of Arkansas adJ acent -to-the town of
Helena.” : : S o

It is admitted by all, that Whether the expresswn “Whlch said
tract” refers to-the first tract- mentioned,. or to the second, there is
a like mistake, because the deed-of July 18, 1825, neither conveys
366 nor 640 acres—mor is-it a deed conveying but one tract, as
would appear by the reference, but it conveys two, and 355 lots in
the town. - As upon either construction it is manifest that Phillips
had forgotten what-the deed of: July 13.did convey, we are equally
at liberty to suppose that he thought it conveyed the whole Cassidy
tract, as that he thought it ‘conveyed but one tract alone,-or a tract
of 366 acres. More so, indeed, because every: deed is to be taken
most strongly against the grantor:

But we cannot found a legal conclusion on a miere hypothesis that
he had forootten one thing and not another, or that he was mistaken
1in one respect rather than in- another. We must construe the grant
by legal rules, and as no construction can make the reference to the
deed of July 18th correct, we must-take the grant by itself, and as- -
certain what would be its construction standing entirely alone, and
~without our knowing what was in fact conveved by .the deed of
J uly 13, 1825.. : . :

- First, then, we understand it .to be a general rule of law, as well
-as of grammatical construction; that when the word “said’’ is used,
and there are two precedents to which it-would apply, it has rela-
tion to the ene next preceding it. - Thus in the Queen vs. H. olford, 3
-Salk. 199, which was an information against the defendant for sub-
ordination of perjury, setting forth- “that whereas.in the court-of
.our lord, the King, before the King himself .at Westminster, .in- the
county of Middlesex, one Rhodes, lately of D, in the county of Sur-
rey, had impleaded the .defendant, Holford, for that whereas he
was indebted to the plaintiff, in the parish.of St. Clement’s Danes,
in the county aforeSaid,'"":and on .arrest.of judgment, it was con-
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thus laid down: -“It is triie, it is‘said,-that the defendant was in-
debted to the plaintiff in the parish of St. Clement’s- Danes, in the

 county aforesaid;, whichmust be the county of Surrey, because that.

was the county last named, and therefore it must relate to that
county, which is very true, viz: ad prozimum antecedens fiat rela-
tio ; but that rule hath an exception, viz: nist impediat sententid,
as it plainly doth in“this case.

In the present case the rule applies to the full extent, because by
applying the rule thé sense is'no way impeded ; or rather, because
the meaning of the sentence doth not hinder' the application-of the
rule. ‘ SRR S

Second.’ These words are naturally connected with those imme-
diately preceding them, and a description is commenced, which, un-
less they form part of it, is incomplete. Take the grant by itself,
without reference to any-thing extrinsic, and we find that it first
conveys 366 acres of land. "The tract 'so conveyed is stated-to be
part of a 640 acre tract, and here the descriptionstops; and a de-
scription of the whole commences, and of ‘the grantor’s title to it.
The 640 acre tract, is, it is stated, a tract originally owned by Wil-
liam Russell under Cassidy, and confirmed to said Russell under
Cassidy, and to his heirs, by patent: bearing date a certain (iay -and
year, and recorded in a certain book and page. Dooes the deserip-
tion of the whole tract cease here # If it does, why was the grantor .
so particular in stating Russell’s title to it? It is perfectly clear
that the grantar still goes on to complete what he had begun, by de-
ducing to bimself title through Russell to the whole tract. Put the

" whole’ sentence before any man who has a common acquaintance

with language, without informing him of the contents of the deed
of July 13th, and he would at once say it is all a description of the
whole tract, for it cannot be construed otherwise without doing
violence to every rule of grammatical construction.

Observe then further the conclusion of the sentence. Connect it
as it stands; “which $aid tract of land- was conveyed by’ William
Russell to Slyvanus Phillips, by deed bearing date July 13, 1825, -
situate in the county of Phillips, and Territory of Arkansas, adja-
ceit to the town of Helena.” . Now if both parts-of this clause refer
to the same tract, it would have read “which said tract was con-
veyed, &s., and is situate,” &e.
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!hesm all the sentence from “bemv part ” to “J 1ﬂy, 1825 ” 1nclus1ve,
and the whole sentence is perspicuous,,clear,,and drawn Wlth suffi-
clent attention to legal accuracy.. Construed differently, no sen-
tence could.be more inartificial and clumsy.. ., .- . )

. How- then did the-idea’ ever originate.that this expression in
the latter: part of the grant referred back.to.the.first tract. named,
passing by one intermediately named ¢ Manifestly it is.a.mere no-
tion; taken up without thought,.and. entertained from the .sheer ne-

“eessity of the case; and because unless some such hypothesis was
assumed, their-claim, shadowy and unsubstantial enough at the best,
would at once drift.away from them, and dissolye into thin:air.

‘If they travel out of the grant; and allege that the expression re-
fers to the tract first named; because the-deed:of July 13th does
convey part of the 366 acres—still the consequence they desire does
not follow—because'the same-déed also conveys-a part of the whole
‘tract—and in éither aspect he was mistaken. ' Admit then that the
sentence might even be construed either way, and yet our construc-
‘tion must prevail, because it is most strongly against the grantor.

The whole argument of’the appellants then has' no-bdsis; for if
{the expression’ “whichi said tract,” and thé reference to the deed of
July 13, do not relaté both to the tract intended to be conveyed by
Phillips, bt to the whole tiact, of course the reference does not
‘qualify orlimit, or even explain the’grant by quantity ; and then, if
the grantor owred the quantity of ‘acres granted in 'that particular

“tract, and no more, as he did, the grantee takes by quantlty

it

TRAP‘\TALL & COCKE, in response
_It is not our intention to; controvert the correctness of two rules,
,.lald down by the plaintiff in the opening of hlS argument for our
direction in the construction of deeds It is. by tne apphcatron of the
first rule that we believe ourselves warranted in commg to the con-
. clusion that the fraction in controversv was not eonveyed by the trust
. deed ; we must, however, express our dissent, if by the second rule
.counsel for the defendants intend to c0nvey the idea that the courts
will, in every instance, Where there isa contradlctlon ina deed or
. .where a skilful causist may raise a doubt adopl a constructlon most
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unfavorable tothe grantor. Ifin any instance the court can, by the
application of those rules by which-we must be-guided in the-con-
struction of-deeds, ‘arrive at the:intention of the parties, they will
give effect to that intention, although there may be much in the
deed obscure and contradictory.: The rule above referred to only
applies in those instances where it is impossible to-arrive, by any of
the -ordinary rules of construction, at the intention of the parties,
and is most frequently applied in those cases where a doubt is raised '
whether any estate at.all passes or not, or - when doubt exists as to
the quantity of estate, whether for years, for life, or in fee. In
these instances, rather than the grant should be frustrated, the court
_would presume against the grantor, and adopt such construction as
would give effect to the deed, and not such an one as would make it
a nullity. So.if there be an estate granted, without any limitation as
to time, or if the quantity of estate is uncertain and cannot be.de:
termined by the words of the deed itself, then the courts would con-
strue it most favorably to the grantee and he would take the greater
estate. . .
We cannot perceive that this rule can rlghtfullv have any. mate-
rial bearing upon the question now in issue, which is simply wheth-
er the fraction in controversy is.embraced in the tract conveyed by
the trust deed or not; and that is to be determined by the deséi‘iptioﬁ
of the tract contained in the deed itself. If by applying the lega‘l
rules of construction to the circumstances set out in the deed-as de-
seriptive of the tract, it shall appear that it was not the intention of
Phillips to include it in the trust deed, then the plalntlffs will be
entitled to recover; if on the contrary it shall appear that it was his
intention to embrace it, then their claim must fail. We are then
brought back again directly to the question, what circumstance re-
ferred to in the trust deed, descriptive of the land, i$ entitled to the
most weight and consideration according to the received and well
settled rules of legal construction ? Is it in the description by num-
lber of acres, or by reference to the deed of the 13th of July? Tt is
unnecessary to refer again to the authorities, showing the weight
and influence of these different circumstances in the scale of con-
struction ; those already quoted are-ample and to the point. °
Nor do we think the position we have assumed ih regard to the ef-
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fect.of recitals in the deéd; is the least shaken by the arguments of:
defendants’ counsel.. It is true that some of .the cases referred to:
were suits ir chancery, but others-were actions at law ; and the court.
will find, by reference to all the cases cited, that the principle is the:
same, both in law and in equity. The defendants’ counsel very read--
ily admits that the:recital of one deed in another binds.the grantor,
but is unw1]hng to hazard a conjecture as to its effect.upon-the:
grantee. Had he examined the case of Carver ve. Jackson, ex dem...
Astor, et al., he-would have found the ‘principle stated so clearly as:
to leave no room for conjecture. In that case, page 83, it is laid
down, that & recital of one deed in another binds the, parties, and all. .
those who claim under them. The grantor and grantee are evident-
ly alike embraced within the rule.. They are the parties to the deed.
Thus we say, that Phillips and Kend_rigk and Fisher were all bound
by the recital in the trust deed of the deed, of July 13th: by refer-
ence to that deed the boundaries of the land can be definitely ascer--
tained, and of it had embraced a thousand acres instead of 366; still
it would have been obhgatory on Phillips, and neither he or his
heirs could have recovered one acre of the surplus; and so.if it
contains less, Kendrick and Fisher, and all those who.claim under
. them, are estopped by it, and cannot set up claim to a single acre
not embraced in that deed. The counsel for the defendants says,
“that the land is first conveyed by quantity—so many acres in
such traet.” If the court Wlll look to the phraseology of the deed
they will find that this is mere assumption. The language of that
instrument 1, “‘also, one other tract containing 366 acres.” "It
is the conveyance of a certain tract, and not a difinite and certain
number of acres “in such a tract.” And the authorities already:
referred to, show conclusively the statement of the number of acres
In such cases is merely matter of description, and is never re-
garded as a grant of a defined and certain quantity, except in those
instances where there are’ direct and positive covenants to that
effect. But because the deed of July 13th conveys one fraction
of 340 acres, and one of 18, and 335 town lots, the plalntlffs con-
tend that this reference ‘does not render that certain which be-
fore was uncertain, but dlrectly the reverse; and that it would’
be impossible to tell whether the 340, or-the 18 acres, or'both
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_ were on the town lots. * Whatever credit such' reasoning may have
_ for its subtlety and ingenuity, it certainly cannot be regarded as
sound and practical, for who éver heard of town lots being described
-and designated as a certain tract of Jand? s both the fractions -
were conveyed by. the same deed, Phillips may very well have fallen
into the mistake of calling thém one tract. 'And the court might, as
against Phillips; very correctly decide, that all the {and to which
he acquired title by that deed, should pass; so as to make up as
nearly as possible, if not altogether, the specified number of acres.

But suppose the mistake should be fatal to the construction for
which we dontend, would it not fall with'a more crushing weight
ipon +he eonstruction contended for on thé other side ? For if they
be regarded as separate tracts, thelr constructlon would embrace
four instead of two If the term one other tract is hkely to raise
a doubt as to whether the two fractions in the deed of ‘the 13th of
J uly pass or not, be it s6. VVe might plaumbly contend that only
one did pass, and that the dcserrptlon by, ‘numiber of acres, though
not exactly accurate, would yet suffrclcntlv manifest that it was the
intention of the grantor to convey ‘the largest fraction, and thns
festrict the grant to the 340 acres. We might suggest other reasons
in support of this view, but as the question is not before the court,
we will not further pursue it.

We cannot concerve how the argument of counsel can be strenO'th-
ened by the fact, that both the deed of the 13th of July and first of
August, were acknowledged on the 15th of August. The deed is re-
ferred to by the date it bears, and not by the date of its.acknowl-
edgment. And if this circumstance can make any figure in the
cause. at all, with all due deference we think it must be in our
favor. ’

If he had intended to convey a]l those fractions, he would perhaps
have referred to the date when those deeds were acknowledged, and
declared that the land was the same embraced in the deeds of that
date. But he is particular to designate the deed by the day it bears

. date, thus excluding the idea that any thing more was 1ntended than
- the land embraced in that partlcular deed.

Counsel for defendant have endeavored to point out, by reference
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to numerous authorities, the .distinction between a limitation or re:

striction in a deed, .and an explanatlon and to show what words will
be regarded as words of, restriction, and what as words of explana:

tion. It would protract this argument to too great a length were we_
to examine each separate authority cited. We must, therefore,

content ourselves with examining a few of the most prominent.
We will remark in the outset, that all the decisions upon_ this
point have been made in those «cases where the question was, Wheth—

er the grant.should entirely fail or not; and in those cases the

courts have decided that, where the thing to be ascertained has once
been truly described by words sufficient to ascertain and identify
it, it shall pass,. although there may be added an explanation that
is false. ) :

Suppose we admlt for, the sake of the argument that the refer—
ence to the deed of July is but an. explanation, and not a restriction,
we have yet,to.find the first case in which the couljts_h,ave gone s0
far.as to reject the explanatory words when. there was a subject
matter upon which the grant could act, and when the question was
not whether .the grant should entirely fail, but to which of the sev-
eral things did the grantor intend it to apply. The distinetion, it is
important the court should keep in view. The authority quoted in
Comyn's Dig. F. E. 4, very clearly illustrates the truth of the dis-
tinetion: “if the thing described is sufficiently ascertained.it is
sufficient, though all the particulars are not true; as if a man con-
veys his house in B which, was Thomas Cotton’ s, and in fact it was

not, it will pass.” But suppose he had two houses in B, one which ~

had been Thomas Cotton’s, and one which had not, and a question
should arise. which house was intended by the grantor, would the
courts reject the explanation? Or would they not rather look to it
as a decisive feature in the description ? Suppose A should convey
a tract. containing two. hundred acres of land, lying in Pulaski

county, which said tract was lately in the occupation of B, and con-

veyed to him by B, by deed bearing date the 13th of July, 1825,
but in fact there should turn out to be-but 190 acres: ; A also had
other tracts of land in the same county, lying adjacent to the one
sold, to which he had acquired title by deed from various other
persons, would the court, in seeking to ascertain and identify the
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T TTT T 7T tract, reject those latter words altogether;—eveiwr though-they-might- — ——
regard them as words of explanation, and permit-the grantee to
claim -and hold land lying without the tract, not ‘conveyed by B,
nor-included in the deed referred to, to make up his 200 acres? In
the case referred to in Worthinglon vs. Hylyer, 4 Mass. 205, the
court, lays a particular stress upon the'cixCumstance'thati the grant-
'or had but onc house in D, evidently implying if he had more, and
one had in truth been in the possession of C, that circumstance
must be looked to to determine which house was granted. A great
deal of aithority has been adduced to show that a false addition
will not vitiate or frustrate the deed if ‘theré has been sufficient
certainty before. I must here again press upon the court the fact,
that the question is not whether the deed shall be frustrated, but it
is to-what lands does it apply. And the court will-also remark, that
what is regarded as and addition here; is'not a false circumstance,
but it is true that there was a deed from Russell to Phillips, bearing
‘date of the 13th of July, 1825, conveying to him' a-tract of land,
-part of the 640 acre tract patented to William Russell, and the fal-
sity is not in that reference, but the mistake- consists in supposing
‘the land conveyed by that deed to contain 366 acres. Now, even
raccording to the argument of the defendants’ counsel; Russell had
more than one tract or parcel of land comprehended in the 640 acre

' survey. ~To these he acquired title by deeds of different dates—h=
‘conveys-one tract containing 366 acres; and refers to the deed of
13th of July as limiting the grant to the lands therein comntained, or
as explaining, I care not which, with more precision and certainty
the particular tract conVeyed, will the court now say, when this ex-
‘planation is true, and there is a subject upon which the grant shall
act, that they will attach no weight, in ascertaining the intention
of the parties, to those circumstances to which they have themselves
expressly referred to illustrate their intentions, and say that they
-mean to convey all the lands acquired by deed of the 1st of August,
when they have themselves declared, it was only the trac¢t conveyed
by the deed of the 13th of July? : '
But the counsel for the defendants seems to regard the reférence
“to the ‘deed of July as merely an addition; and that because 366
. geres ate not contained in the tract granted in that deed, that it is
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therefore a false addition. It is evident they have fallen into this
. orror from the common notion that that which comes last is an‘addi-
tion to-that which was first. But this is certainly not the legal and
technical sense ¢f the term. '“If there'is an' error'in the principal
deseription of the thing intended to be granted, though there be no
error in the 'addition, nothing will pass.” "4 'Com. Dig., note A.,
and the example cited in illustration of the rule is from Bac. T'ra.
165.° That if 'a person grahts lenementum suum, or omnia tene-
menta sia, in the Parish of St. B. without 'Aldgate, where, in truth,
it is without Bishopgate in fenura Gulielmi A, which is true; yet
the grant will be void because that which sbunds in denomination is
- false, which is the more worthy, and that which sounds in- addition
is true, which is the less. And though the words in tenura Guliel-
mt A, which is true, had been first plaeed, yet it had been all one.
Now we venture to affirm that no case can be found in which the
mention of .the number of acres will be regarded as constituting any
part of the denomination, but the cases to, which we have already
adverted abundantly show that it is always looked upon as addition.
If it was considered as denomination, then it would be fatal in all
those cases in which the quantity has been falsely stated in'the deed,
for a misdescription in that. respect, as we have seen, will defeat
the grant altogether. We donate land not b) the quantity of acres,
for that would designate no partlcular land but by reference to its
natural boundaries, its situation in countles, and the township,
and range, and section, by reference to patents and deeds by which
its loeahty can be definitely ascertamed and fixed in the genoral
map and survey of the country. The c1rcumstances of denomina-
tion in this deed are, flrst that it is a tract of land in the 640 acre -
tract patented to Wm. Russell, under Patrick Cassidy, by patent
bearing date, &c., and which said tract is thé same conveyed, by
‘deed of 18th July, by Russell to Phillips. The number 6f acres,
'although it may come first, is but addltlon Suppose Phillips haa
“not, owned a foot of land in the 640 acre tract, and no land con”
“tained in the deed of 13th J uly, would it for a nioment be pretended
‘that the grant ‘would operate upon other lands which he might
own alsewhere ? \Vould not the grantee be put to his action upon
“the covenant in the deed to recover any damaves he might sustaln?
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Are not these the features of the description. Whlch are the more
Worthy ¢ They are the terms of denomination. | It is by these that
the land is known and denoted. In examining the authorities it will
be perceived that the di,st_inction»drawn between the individual in-
stances, put in illystration of general rules
and refined,-depending upon.a ..very‘s,hght changegm the phrase—
ology. Hence there is great.danger of,falling, into error, unless we
note with the most exact critical attention the peculiar structure of
the sentence 'in each individual case, and the particular change of
phraseology which gives rise to. the distinction. . It does seem, to us
that counsel for the defendants has fallen 1nto many material errors
from not hawng,obsver,ved this rule with sufficient care.

Many of the cases which thiey have cited from the authorities,
and the instances put by themselves to illustrate the construction
for which they contend, are liable to the weighty objection of not
being analogous in point -of fact to the case presented before the
court.” The pecuhar phrasédligy and ‘structure of the sentence ‘do
not exist in this case which’ give rise to'the rule of ‘construction un-
der 'cover' of which the défendants now seék to shelter their claim.

The case reférred to in' 4 Cruise, 337, with so much emphasis,
furnishes an instance of this error. When the lands are “first de-
seribed generally, and afterwards a particular description i§ added,
that shall restraln the general words. Thus, if a man grants all his
land i in D, whlch he has by gift and féoffment of J. S.; nothirig will
pass but lands of the glft and feoffment of J. 8. But if he grant all
his lands in D called N, which was the estate of J. S., the lands
ralled \T shall pass through they never were of the estate of J.'S.”

Let us eYamlne the latter clause of thls sentence and extract from
it the reason of the rule. The court will perceive that “all the lands
in D called N”” are the subject matter of the conveyance and the
deed first grants all those lands absolutely, the addltlon therefore
of the clause, “Whrch was of the estate of J. 8.” Wlll not vitiate be-
cause the lands which were of the, estate of J. S. did not form the
subject matter of the conveyance, but was 1ntroduced merely as an
additional circumstance descrlptlve of those lands. The phrase “all
the lands in D called N,” soundmg in denomination would as we
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lave béfore shown, 'be ‘regarded ‘as;the'mqst' .‘WO'rthy'," for it is evident
the‘grantor intended to convey all thosé lands kuown by that denom-
-ination, and whethér they were of the estate 6f J.'S. or not, is imma-
terial; because thiat was an addition, with a viéw of giving a more
definite description’ to'the land, and nof a statement of the thing

o itself to be conveyed. If the deed from Phillips to Kendrick and

Fisher had said, also all the land' containing 366 acres, &c., then
there might have been some plausibility in the drgumient of defend-
ants” counsel, and somie apparent support fromi’ the authorltles
Then, the subject matter of the conveyance, that'which sounded in
denomination, would be"all the lind which Phillips owned ‘in 'the
640 tract patented to Wm. Russell; &e., &c., and whether the land
was acqitired by deed of the 13th of July, or by 6thér deeds, would
not be material, inasmuch as the grant was of all the lind forming
" apart of the 640 acre tract. "But the language of the deed is very
différent. It is, “also one dther‘tfact,” ‘evidently showing- it ‘was
Lis intention to convey only a part, and not the whole} and the ref-
‘erence to the deed of the 13th of July was for thé purpose of ascer-
taining and identifying more ‘certainly the ‘particular parcel Phil-
lips intended to convéy out of the séveral parcels owned by him in
the 640 acre tract. ' If we were to change the examplé qudted from
Cruise so as to mdke it analogous ‘to’ the case'before thie court, it
would read “also one other tract containing 366 acres in D, called
N, which was the estate of J. 8. To make'the parallel complete,
/suppose the grantor had several tracts in D, called N, one of which
was of* the estate of J. S. Should the question arisé whether the
deed conveyed all the tracts in D, called N, or' not, would the éourt °
hesitate in confirming the grant f6 the-tract whlch was of ‘the ‘es-
tateof J. 8.7 " o : SR
The case of Cutler vs. Tufts, 3 Pwk 272, 1s reférred to'with .
much confidence by counsel for the defendants, but we feel con-
vinced when the case is ‘critically examined, it will be fourd to turn
upon a principle which can have no application to the question. be-
fore the court, and that it also presents a staté of facts miterially
différent from thosé'of* the ‘case under consideration. The court
will find in’the ‘case'fefé'i-i‘ed to, that the grantor first ¢oiiveyed an
estate Absolutely. The estate 50 convéyed was o’ clearly 'and -cer-
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tainly. described as to leave no doubt of its identity...,In.the subse-

guent part of thé_ deed a clause was added, by which a large portion
of the estate conveyed was defeated, and. the case turned upon ‘the

well settled privciple, that one shall not destroy. his.own grant. The.

court expressly. declare that the clause added is not an explanation,

but a direct contradiction. It was.in a distinet sentence, and formed -

no part of the descrip‘t_ion,of the estate previously granted. Such
however, is not the ca‘sé with. the deed now under consideration.
It is all one continuous.and connected sentence. The thing.to be
conveyed is a certain tract,of land. The number of acres and. the
patent and deed .referred..to,' are all introduced to describe-and

identify this tract.. And the true question which arises upon this.
deed is, as we have already stated, whether the description by
quantity of acres, or by reference to the.deed.of 13th..of July,.

shall govern. It cannot be said that the reference.to -that deed
defeats an estate already granted absolutely, and fully described
and ascertained,.for the description of the estate flows on contin-
uous, and unbroken: even to ’phe, end of the sentence. . The most
that can be said is, that,in the particulars, which make up.the
description, there is some mistake. or disagreement, and.then the
rule, which we have already insisted upon appiies. . That which is

most permanent and certaifl shall control that which is less. In--

deed. the .argument of vounsel seems to proceed upon an.assump-
tion of the.very point in dispute. .Assuming that the trust deed
conveys, . absolutely, the.four tracts or parcels. remaining of. the
640 acre tract, although the language of the deed expressly .re-
stricts the conveyance to one, they then go.on to reject altogether
the reference to the deed of .the 13th of July, because it defeats
a part of the estate they imagine already conveyed. On the con-

" trary, we insist the reference to. this deed is not repugnant to, or

contrary to any which preceded it:. it does. not defeat an estate
already granted, but it ascertains.and fixes the estate actually
conveyed. We have heretofore shown that the enumeration .of
quantity is regarded as descript»i'on,. unless there are direct and
special covenants to convey a.specified quantity; and.the .counsel
for defendants, seizing upon the description.by number of acres,
regarded by. all the authorities.as the lowest and least.to. be relied
upon, endeavor to give it precedence over that description esteem-
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ed the highest and .most conclusive... There is only.one other, ar-
gument -which we: deemn it necessary to notice,.and that is, that
the words, “which said -tract,” in reference. to-the deed of the
13th of J uly, 1825, were not. intended. to. designate the tract which
Phillips was conveying to Kendrick and. Fisher, but that they re-
ferred to the 640 acre tract. -It.does seen to us -an extraordinary
stretch of the imagination. to -suppose for one moment.that Phil-
lips could.have fallen into the.mistake.of believing that he had
'acquired title to the whole 640 acres.by the. deed of the 13th of
July; more particularly.so, as he. never did acquire title to. the
640 acres, as.one connected tract, by any deed...Some time before
the 13th of July, 1825, the 640 acre tract had been split up into
various sub-divisions ; the.town of Helena had been carved out. of
-it, and small fractions were left on every side, separated and dis-
connected from each.other, each forming a separate and independ-
ent tract of itself.. So far as we can be guided by these material.
facts, in arriving-at the intention of the grantor, we cannot doubt.
but what the words, “which.said tract,” were designed to refer. to
the first mentioned -tract, which formed the subject of. convey-
ance. We can much more readily imagine that Phillips, may have
mistaken, by a,few acres, the contents of the tract conveyed.by
the deed .of the 13th of July, than.we can suppose that he had
fallen into the very gross error of believing that he had acquired
title to the whole. 640 acre tract by, that deed.. Nor can we. re-
gard as. entitled to much weight, the argument drawn from the
grammatical structure. of the sentence. In construing deeds, the
-courts will not. defeat, the obvious meaning and intention of the
parties, by a too.rigid adherence to the nice rules, of grammatical
construction.. Even.the example.quoted, so far from establishing
any fixed and inflexible rule, shows clearly that the court. will di-
rect the relative pronoun either to the first or last mentioned sub-
ject, as its antecedent; accordingly as the sense of the sentence
made direct. .Were. the sentence correetly marked .and punctu-
ated, all that part of.it beginning with, “being part of a.six hun-
dred and forty acre tract,” down to.“March, 1824,”. inclusive,.
would. be included in a parenthesis, and indeed.the. whole, of. it
might be stricken out, ai;d. yet the deed.would beAequa}l‘ly certain
and . definite.. It contains no description of the particular tract
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granted, but breaks the ‘connection: of -the sentence for.a' moment
“{o insert & description of the entire original tract; of which the
one grarited constitutes 'a part, and - that description- ends at
“March, 1824.” The original connection of the sentence is then
fesumed; and it proceeds on to:compléte:the description of the par-
ticular tract which forms the subject'of the conveyance. - But the
Apposite cotinsel insist that the-description of the.640 acre tract does
ot end until it reaches “July, 1825;” and that the parenthesis
should bé extended so as embracé those: words; and the reason as-
signed 1is, first, that as Phillips had commenced by setting.out Rus-
sell’s title'to the 640 acres; we.must présume that it-was for'the pur-
‘pose ‘of deducing ‘to ' himself, through Russell, title to the whole
“tract. . Now we 'would ask if it was necessary that Phillips should
inake out titlein himself to the 640 acre tract to enable him to con-
vey'the fraction granted in'the trust deed ¢ Most clearly it was not.
Tt is sufficient for the purposes of the conveyance, to show title in
“Russell for the 640 acres, 6f which this fraction forms a part, and
then a déed from Russell to Phillips for this part,which is done by
veference tc the deed of 13th July.” No man can read-the sentence
without seeing that the description of the 640 acre tract; and-the
statement of Russell’s title to'it, ends with “March, 1824,” and that
the sentence returns at that point froi the digression, to resume
the description of the particular tréc_t granted. This view gives
additional strength to the construction for which we contend, and
shows inost clearly that the deed’of the 13th of July forms an im-
portant and indispensable link"in ‘the ‘chain of the defendants’
“iitle; strike out this link and the chain “which unites their title to
that of the original ‘patentee is broken foréver. They cannot trace
* a regular and connected title back-to the original grantor, but by
and through the deed of the 13th of J uly.” Will the court permit
them, when' it becomes necessary to trace back their claim of title
to the patéent, to avail themselves of the benefit'of this deed, and yet
disregard and réject it altogether from the description, when it may
suit their ‘purposes to do s0? We cannot believe.the court will tol-
erate so whimsical and capricious a constiuct.on. - The other argu-
“ment for exténding the parentheis to “July, 1825, is founded upon
.a trifling grammatical inaccuracy, such as-can have -no' matérial
weight in the'cause. If such refined and fastidious critisims are to
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prevail—if the obvious intention of the parties-is to-be defeafed, be-
cause theé draftsman of the deed has-used a verb.in the wrong tense,
or omitted -altogether the auxiliary verb—then, there-is not'a man
in this state who does not hold his land by a title frail and pre-
carious indeed. '

Lacy, Judge, delivered-the opinion of the court: = .. -

. The question now submitted for adjudication-lies within a very
narrow compass. It'is, nevertheless, a question ‘of .considerable
magnitude and interest,’and one of mo ordinary difficulty. -Here
we have given to'the whole subject, and to every part of it;-a most
patient and full investigation.’ -+ -~ . . " o

Eoth parties claim’ title to the'land in controversy, under Syl-
vanus Phillips; the lessors of the plam’rlff as his legal heirs and
representatives ; .the defendant in the action, as a purchaser for a
valuable consideration, from his immediate grantees. The law was
adjudged below in favor of the appellee, upon an,agreed case. That
judgment is now brought before the court by appeal, for revision
and correction. 4

[ . . B

The whole Case turns upon the constructlon of the deed from Sy}-
vanus Phllhps ‘to, Austin Kendrick and Arnold ‘F_lsher, bearing
date the 1st day 'ofv October, 1830 ; and the question now to be de-
cided is what number of acres does that dee:d_ eon_yey? . The deed em-
braces a great variety of clauses, conveying different tracts of land,
and it uses the same terms of description and limitation in regard
to them all. It first states the number of acres contained in each
tract, and it afterwards refers tQ and recites the partlcular patent
and grant under which, Phillips dérived title. The words of the
deed are, “the party of the first part have granted bargamed and
sold, and by these presents do grant bargain and sell unto the partv

_of the second part, and to their heirs and assigns forever, the follow-
" ing described tract, contdining three hundred and sixty'six acres
of land, being ‘p'art of a six hiwdred 'and forty acre tract originally
owned by Patrick Cassidy, and conflrmed to William Russell under
Patrick Cassidy, and patented by the ‘President ‘of the’ United
States to Williami’ Russell, and ‘his heirs; on the twenty sixtli day
of March, oné thousand eight huridred arid tweénty-féur, which said
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—————— ——tract-of-land- wasmumreyed*by* William Russell to SylvanusPhil-———
lips, by deed bearing-date the. thirteenth day of July, one thousand °
eight hundred-and twenty-five, situate-in'the-county of Phillips
and Territory of Arkansas,-adjacent the town of Helena.”

It is conceded on all handsthat the true construction of this deed
will determine the right of the parties to his suit. If the deed con-
veys 366 acres to the grantee, then the law, arising upon the agreed
cases, is unquestionably. for the defendant. -But on the contrary, if
it only conveys 358 acres-of land, the exact quantity or number of
acres included in Russell’s deed to Phillips, of the 13th of J uly,

. A. D, 1825, then it is evident that the lessors of the plaintiff are
entitled to a recovery of the premises in question.

The"cqnst'ruétion of the grant above quoted has been discussed
with miuch ability and learning by the respective counsel engaged in
the cause;énd we have derived 1o inconsiderable aid and assistance
in the formation of onr opmlon from their logical and demonstra-
tive arguments. - ' o

In the construction of deeds, says Lord MaxsrieLD, the rules ap-
plicable to such instruments are- accurately laid down and defined
by all the authorities; and they rest for their foundation and sup-
Tort upbn reason, justice, law, and common sense. We shall, in the
present instance, only state a few of them, and such as we deem to »
have a direct bearing on the case under consxderatlon '

1st. Al deeds shall be construed favorably, and as near theé in-
tent1on of the partles as possuble consistent with the rules of law.

Truise qu 4, 202; Bridge vs. Wellington, 1 Mass Rep. 219;
Worthmgton et al., vs. Hylyer, et atl., 4 Mass. Rep 202; Ludlow
vs. Mayer, 3J B. 383 ; Troop, et al., vs. Blodgett, 16 J. R 172,

9nd. The construction ought to be put on the entire deed, ana
.every part of it. For the whole deed ought to stand together, if
Practicable, and every sentence and word of it be made to- operate
.and take effect. 4 Cruise Dig. 203, section 5, and authorities above
cited. P. Wms 497, Vaugh 167.

3rd. If two clauses in a deed stand in 1rreconcllable contradic-
tion to each other, thé first clause shall prevail, and the latter shall
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be regarded as-inoperative.- 4 Cow..248 ; Mard. 94; 6 Wood;107;
4 Comyn’s Dig., title Fait. Mo E

4th. - The law will construe that part of a deed to precede which
ought to-take precedetice, no'matter inrwhat part of the instrument
it may be found. 6 Rep: 38 b.; Cromwell vs. Crittenden, 1 Ld.
Raym. 335; 10 Rep. 8 ; -Buls. 282. : -

5th. -All deéds shall be taken most strongly against the grantor.
For the principle of self interest will make men sufficiently’ darefil
not to prejudice themse‘lves, or their rights, by using words or ternis
of too general or extensive a signification. 4 Comyn’s Dig., title
Fait; 4 Crusse, 203, sec. 1358 J. R. 394;16.J.-R. 1'72 Adams vs.
Frothingham ; 3 Mass Rep. 352; Watson et al., vs. Boylston 6
Mass: Rep. 411. ‘These rules are now regarded as maxims in the
science of the law, and-they are perfectly concluswe of ‘the points
to-which they apply. o s '

In all conveyances the grantor must deescribé the thing’granted
with sufficient eertainty to ascertain its identity. " And if he fails
to do so, the grantee takes nothing, by reason of the uncertainty of
the grant; for there being nothlng for the deed to operate upon of
course nothing passes by it. =

The most general and usual terms of deseription employed in
deeds to ascertain the thing granted, are 1st, quantity ; 2nd, course
and distance; and 3d, artificial or natural ob]ects and monuments.
And whenever a questlon arises in regard to descrlptlon the law
selects those terms or obJects which are most certaln and materlal
and they are declared to govern in' the constructlon of the deed

Upon this’ prlnc1ple it is held that quantlty must yleld to course and
dlstance, and that course and d1stance must give way to artlflcxal
and natural ob]ects These plaln and salutary prmmples are fully
sustalned by all the authorltres, as a reference to them W111 fully
show. Wzllwms vs. 'Watts 6 Cranch, 148 Sthp, et al,, 'us Md—
ler's Hezrs 2 that 316 Jackson vs Bamnger 10 J. R 471

Powell vs. O’lark 5 Mass Rep 355 Jackson vs. Hubble 1 C’ow
€17, In ]acksorr, vs Mome 6 Cow 717 it is declared that not
only course and dlstance must yleld to natural and art1f1c1al ob-
Jects but quantlty, .belng the ]east part of descrlptron must yleld
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to'boundaries or mumbers;-if they do not agree. -And in: Mann vs.

Pearson, 2 J. R. 40, and in Jackson vs. Barringer,.J. R. 472, it is
laid. down to be.a.well settled rule, that where .a piece of Jand is con-

veved. by .metes and bounds, or any -other certain. description, that
will control the quantity, although not correctly stated in.the deed,
be the same more or less. And the example put by way of illustra-
tion is that if a man lease to another a]l his meadows in D. and S.,

contalmng ten. acres, when in,truth, they contain fwenty acres, all

_shall pass.  Jackson vs. Wzlkmson 17 J. R. 147. . In Powell vs.

Clark, 5, Mass Rep, 356, the rule is thus, stated “1n _conveyance of
land by deed; in which the land is centrally bounded, it is very im-

_material whether any or what quantity is expressed ; for the descrip-

»

tion by the boundaries is.conclusive.”. . “And when the quantity is

_mentioned, in addition to,a description, of -the boundaries, without

any express covenant that the land contains that quantity, the
whole must be considered as descrlptlon

It is a g,eneral rule, “f, there are certa1n partlculars once suff1-

“uent]y ascertamed whlch designate the thing ntended to be grant-

ed, the addltlon of a c1reumstance, false or nnstaken ‘will not frus-
trate the gr ant.” But when the description of the estate intended

to be conveyed includes several particulars, all of which are neces-

sary to ascertain the estate to. be conveyed no estate will pass ex-

cept such as will agree to every part ¢ of the descrlptlon . Thus, if
A man grant all hls estate in hla own occupation, and in the town

L, no estate w111 pass but what i 1s in his own oecnpatlon and in that
par tlcular town The descrlptlon of the tenements granted must, in

uch a case, comprehend all the several partlculars and cirecum-

¢{ances named, otherwise the’ grant w111 be void. 4 Comyn’s Dig.
I mlR 3; Doughtyscase Jackson vs. C’lark 7J. R. 223 ; Blange
. Gould, Cro. Car. 447 473 ; Jackson vs. Loomis, 18 J. R. 84.

'But if the thlng descrlbed is sufflmently ascertamed it shall pass,
'rhc*lwh all the partlcuhr descrlptlons be niot true. For example, if
‘a man conve) his house in D, whlch was in the possess1on of R. C

‘when in truth and in cht 1t was in’ the occupatlon of P. C.,

grfmt nevertheless shall be good 5 East, 51 Roe vs. Vaumer... For

it was sufflmentl) descrlbed by declarlng that it was m ‘the town
of D. “Hob. 171; " :Bro. Bbr. Grants 92. Where there is error in
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. the principal deseription of the thing'.intended' to be granted, though.
there be o error in ‘the addition,hothing will pass..." Thus, says.,
Lord Bacox, “if a person’ grants tenementum- suum:or- omnia tene::
rentd sud in the parish of St. B:-without Oldgate, when,. in.
truth, it is without Bishopgate, tenura Gulielini, A, which is true,
yet the grant will be void, because, that - which sounds in.denomina: .
tion is falae, ‘which is thé more worthy,-and-that-which sounds in .
addition is true, which is the-less. And though the words in tenura.
Gulielmi A which is true, had'been: first'placed, yet it had.been all
~onme.” 3 Rep 9 ; Stukely vs: Butler +Hob. 1715 Doddmgtons case.
Co. Lit. 2, 32, 38,0 CR R TP
Where lands are first described generally, and afterward a par-.
ticular description added, that will restrain.and limit the general
description. Thus, if a'man grants all his-lands in D, which he.
has by the gift dnd’ feoffment of J. S.-nothing will pdss, but the:.
lands of the gift and feoffment of J. S... 4 Comyn’s Dig. 287; 4
Cruise, 32551 J.'C. R: 21054 Cruise, 225 ; Com. Dig.: Parole. A.
23; Bott'vs. Burrell, 11- Mass. 167 Worthmgton vs- Hylyer 4
Mass205""‘ ERRCECR VT TR BRI R A , e
- Weé will now proceed to construe -the' deed:.of: Phllhps to. Ken—
drick and Fisher decording to the principles-herelaid down and es-.
tablistied. ‘The deed does not create either an expréss.dr'an implied.
* covenant to ‘dorivey an exact quantity of acres mentioned in the first
clailvsé of tlié setiténce, unless the ‘terms*‘one othér tract of land.con-. -
taining threé hiindred and sixty-six acres;’” constitute such: an agree-
ment.” Had the'deed stopped here; thers can-be but:little:doubt that
th¢ grantor would have sold, and-the grantées have taken-the exact.-
mimber'of acrés; a5 designated by these general:terms.: This it has.
not done, but it proceeds ‘td'add’ other-words of greater certainty,.
and of more particular description, limiting and'restricting their .
general meaning.” -The ‘grant declares' the-premises-sold: to- be:the:
“said tract of land which was conveyed' by William: Russell-to: Syl-.
vanus Phillips, by deed bearing date the. 13th: of July;.1825.”. Then.- .
the land ‘sold and’ c'onv'eyed"to'fKendrick:;ahd Fisher: is thet same; .
identical tract’ purchased-by Phillips from Russell by; deed 'beari—n.gf ;
date 18th of July,AA. Dy A825.:F e tem torls v mnvr o
Here, then; the land:is first-described by . quantlty, and>-after-.
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wards by boundary. - That being the fact; the deed.in question falls ,
precisely within-the rule—that the quantity must yield to the'boun-~ —
dary—Dbecause the latter description:contains greater certainty.-and
materiality. Again, a particular description cannot be limited by
general expressions. In-the present instance, there is a general de-
scription, and then followsa particular description of- the. thing
conveyed ; and where that is the case, and the two descriptions con-
iradict each other, the particular description slall prevail. No one
can”-doubt but that Russell’s deed furnishes a more accurate and
particular description of the land conveyed than the simple affir-
mation that the tract contains 366 acres. Both parties fixed and
agreed upon the metes and -bounds of Russell’s deed for the purpose
of ascertaining the exact number of acres-conveyed. .Ror if this
was 1ot the case, why did théy refer to that deed, and recite it.in
the grant. By incorporating it into their agreement, they made it
a part of their covenant, and constituted it the governing consider-
ation of their contract. It isno answer to this argument to say that
Russell’s deed-to- Phillips lacked -certainty in. description, and
therefore its recital in Phillips’ deed to Kendrick and Fisher can-
not render that certain which is in itself vague and doubtful. Itis
true that the deed conveys 335 town lots, a fraction of 18 acres, and
340 sacres. The deed recited contains sufficient certainty to ascer-
tein the gquantity conveyed. The town lots are specifically de-
seribed, and so are the 18 acre tract and the 340 acre tract. How
then can the deed be said to-want certainty in description? The
two tracts of 18 acres and 340 acres do not-amount to-the 366 acres,
but only to-358 acres. Russell’s deed therefore only. conveys 358
acres, and that being the case- the fraction of 3.82 acres cannot be
:neluded within'the grant madeé by Phillips to Kendrick and Fisher
of October 1,-1830. : . L ,
The towrnlots- mentioned in the-deed recited are.surely not em-
braced in the term “one other-tract of land,”-for in no point.of view
can it be considered as falling within that description.or denomina-
tion. Tt is surely not a legal consequence that because Phillips was
the owner of the entire residue of the original tract of 640 acres,.af-
ter deducting from it that portion out-of which the town of Helena
-was formed, that.therefore-he-intended to convey. ..the,w.hole of that
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residiié to Kendrick and- Fisher; nelther ‘doés' this position follow, or
i3 strengtliened” by the fact that the two deeds of 13th of J ulv and
of 1st of August were recorded on the same day, to Wlt “on 13th
of August, A\ D.;1825:" ' '
* Phillips’ déed- to Kendrick and F isher, re¢iting "Russell’s déed'to
him, does not refer to the- récording of that déed, but to the day upon
which'it was executed.” The tract of Tand conveyed is then definite-
ly' described #@nd ascertained by' Russéll’s deed.” The grantor and
grantees are presumed to know the exact quantity of land contalned
within the/limits of Russell’s deed, and they both' relied upon the
estimation therein expressed. “The grantee paid the purchase mon-
ey for the humber of acres contained in that deed, and the grantor
parted Wlth the premloes there conveyed accordln(r to 1ts metes and
bounds.” - . C ' ' o

In constrmng the deed from Phillips to Kendrlck and Fishér the

court is restricted to the grant itself.’ For it contdins no ambiguity
or uncertainty upon its face. The intention of the grantor must be
collected from. the face of the deed, and not from- any other foréign -
‘or extraneous matter contradicting that deed. “The Tecital of one
deed in another binds the parties and those clalmlng under them.”
Technically speaking, it operates as an estoppel, and binds parties
and privies—privies in blood privies in estate, and privies in law.
1 Phil. Ev. 411; Comyn’s Dig. tit. Evidence, B. 5; 1 Salk. 285;
Jackson wvs. C’arver 4 Peters, 83; 2 P. Wms, 432; Willes 11; 1
Dallas, 67; Van Hoesen vs. Holler Y, 9 Wend. Here the grantor and
grantee, and all claiming under either of them, are bound by the
recital. This recited deed then, fixes and ascertains definitely
the precise quantity of land or number of acres sold and conveyed
by Phillips’ deed, bearing date 1st of October, A. D., 1830, to Ken-
drick and Fisher. That quantity consists of 358 acres and not 366
acres ; and this being the case, it necessarily follows, from the facts
admitted of record, that fractional C, as marked in the diagram,
containing 3.82 acres, the land in dispute, was never sold and con-
veyed to Kendrick and Fisher, and consequently, they having no
right to the premises, had no power or authority to pass the title of
it to the tenant in possession. The maxim then, caveat emptor,
expressly applies to his case, and he must look to his grantors for
redress for the injury sustamed‘
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_The general terms used in Phillips’ grant to Kendrick and Figher

_are. rcstramcd and—go‘. crncd by the-recital-of Russell’s deed of 13th

July, A. D., 1825, \ S o .

First, because the descrlptlon by quantlty contalns mere . words
of explanation or addition, and constitutes t}‘lehlowest degree of
certainty.in ascertammg the land granted., , :

Secondly, because the general terms used in the deed are after-
wards restricted and limjted by an enumeration of particulars that
defipitely described the exact number of acres conveyed..

And lastly, because both the grantor and the grantees having re-
c1ted another deed in the grant, they, and all claiming under them,
are estopped from denying or quest;omng the conc_hxls‘le,I}_s or boun-
daries of the recited. conveyance.

If the construction we have put upon the deed from Phllhps to.
Kendrick and Fisher, of the 13th July, A. D., 1825, be the true
rule. upon the subject, then it necessarily. follows that the instrue-
tions given to the jury by the court, below were evidently erroneous.

- Therefore its Judo'ment must be reversed with.costs, and.a.new

trlal awarded, and the cause remanded, to be proceeded in_ agree;

ably.to the opinion, here delivered. . . . . L



