
462	 BOSTWICK against FLEMMING.	 [2 

WILLIAM M. BOSTWICK against HENRY W. FLEMMING. 

Error-to Phillips Circuit Court. 

In• the proceeding by petition and 'summons, it is unnecessary to file any copy of the 
imitrument sued on other than that contained in the body of the petition. 

This was a proceeding by petition and summons. The defendant 

below moved to diSmiss the suit on thei ground that there was no 

copy of the note filed with the petition as required by the statute. 
The motion was overruled, and there being no further defence, 

judgment was accordingly entered in favor of the plaintiff. 

PIKE, for plaintiff in error, .offered the same argument as in the 
case last preceding. 

AsithE y & WATKINS, Contra: 

The only question presented in this ease is, upon the Motion of 
the defendant in the court below, to dismiss the case upon the 

groimd that the plaintiff had not filed a copy of the instrument sued 

on; which motion being overruled, the defendant excepted, and said 
nothing further—suffered judgment. 

The whole scope and object of the law of petition in debt seems to 

be to afford an easy and simple remedy upon bonds, bills, and notes, 
.and upon the same principle to allow the defendant to make any de-
• ence he rnay have to the merits without the forms of pleading. 

The only imperative requisition of the *statute is that the plaintiff 
shall file a true copy of the instrument sued on, with the assignments 

thereon, if any, which of itself imports a title in the plaintiff to sue, 
and an obligation on the part of the defendant to pay, and dispenses 

with the usual averments of that kind in a declaration at length. 

What then is meant by the copy of the instrument sued on l By 
reference to second section of the act, Rev. Stat. p. 152, it will be 
seen that the plaintiff is required to insert a copy of the instrument
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sued on, in the body of his petition. So in the third section it is 

provided that if the plaintiff be the owner of a bond or instrument 

sued on, as assignee, the fact of the assignment shall be gtated in the 

petition, and the statement thereof may be in the following form, to 

be stated immediately after the copy of the bond, bill, note, &c., in-

serting the assignments. 
Now it is not probable the law means that the plaintiff shall file 

two copies of the instrument sued on: 

On the contrary, I understand the object and intention of the laW 

to be Ihat the copy of the instrument sued on, with the assignments, 

if any, is the whole sum and substance of the plaintiff's declaration, 
and the plaintiff must set out a.true copy at his peril, otherwise the 

defendant may reqnire hint to produce the original, and he will be 

non-suited. 

In this case, the defendant below did not avail himself of this 

right, if the instrument were not set out truly, but objected on the 

ground that a copy had not been filed, evidently a mere play upon 

words, and evasion of the statute, because it appears from the 

record, that the plaintiff below had set out in his petition a true 

copy of the instrument with the assignment thereof ; and, if the 

plaintiff in error wonld have it so, the petition, together with such 

true copy, had been filed in the office of the Clerk. 

Di CKLN SON hulge, delivered the opinion of the court: 

The only question presented, for our consideration is whether 'a 
copy of the instrument sued on must, in addition to the copy set out, 

in the petition, be filed in the Clerk's office at the time of the com-

mencement of the snit. By reference to the statute authorizing the, 

mode of proceeding by petition and summons, the plaintiff is re-
quired to "insert a copy of the instrument sued on." The 6th sec-

tion of the act referred to, declares that "in all suits instituted 

under the provisioBs of this act, the petition signed by the plaintiff 

or his attorney, together with a true copy of the instrument sued 

on, and the assignments thereon, if any, shall be filed in the office 
of the clerk of the Circuit Court." In the case before us,.the pe-

tition was signed by the attorney of the plaintiff, and contains a 

true copy of the instrument sued on, and filed in the office of the
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Clerk of the Circuit Court of Phillips county, as required by said. 

6th section. Under the present law regulating the form of pro-

ceeding in prosecuting actions, the declaration or petition is filed 
in the Clerk's office before the writ is issued, and does not go ont 

with the writ, but remains on the files of "the court, subject to the 
inspection of the party. It is clear, in our opinion, that this is all 

the statute contemplates or requires, for it would be absurd to sup-

pose that the legislature required that two copies of the instrn-

ment sued on should be filed in the same office, and at the same 

time, nor is it in our opinion necessary. The proceedings are in 

strict conformity with the statute, and the Circuit Court rightly 
overruled the motion to dismiss. The judgment of the court below 
must therefore be affirmed with costs. 

The same decision was made in the case of WILLTAm M. Mc-
PHERSON against HENRY L BISCOE, assignee, &c., in error to the 
same court.,


