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Sararr against Stroxe.
Appeal from Phillips Circut Court,

There is a broad and marked distinction between the nature of the defence in law
which a party may have, and the form and manner of legally interposing such defence.

The statute of assignments of 1807, and the proviso thereto, was designed to preserve
to the defendant, as the obligor, or maker of the contract, the full benefit of every
legal defence against the instrument assigned, but not to dispense with any law regu-
tating and prescribing the time, manner, or form, of availing himself of it.

The proviso creates no new plea, nor does it define what shall constitute for the de-
fendant a defence at law, but simply preserves to him such defence at law as he may
have against the original assignor; and leaves him to make .it out in such manner,
or by such pleading as, according to common law .or statute, may be interposed as a
legal defence to the action in the form in which it is prosecuted.

And further, the statute secures to the assignee a legal right to recover whatever is due
on the contract when the assignment is made.

This is a statute of Louisiana, passed where the civil law existed and furnished the
rule of decision, as well in regard to the right as the remedy; and it must be under-
stood as referring to that code in all its provisions.

-—

By that code, whenever there exists between private persons a mutual indebteduness, on
account of money due, the law so operates upon the debts, as to make them destroy
or extinguish each other, from the period of their mutual or reciprocal existence,
which happens by the simple operation of law, and without any other act of the
parties.

The stiatute therefore was designed to define, limit, and protect the rights of the
assignee. acquired by the assignment; which are, to sue in his own name on the
assigned contract, in the same manner as the payee might have done, if no assign-
‘ment had been made; and to recover the sum really due at the time of the assign-
ment.

The prowviso was inserted as declaratory of a right then subsisting in the defendant,
which it was not intended to impair or subvert. Therefore, if the assignor was in-
debted to the defendant hefore and at the time of assignment, the law extinguished
so much of the defendant’s debt, as the debt of the assignor to him amouited to; and
the residue constituted the amount which the assignor could transfer.

That the assignor was indebted to the defendant in a certain amount at the time of
assignment, was therefore a legal defence against so much of the assigned contract,
in the hands of the assignee; and it was defences of this and the like kind which
were preserved by the statute.

But instead of preserving the civil law, as it existed in Louisiana when this statute
was passed, the Legislature retained the’ statute, without any modifications of its
provisions, while they have entirely discarded the civil law, and adopted in its stead
the common law, and statutes of England previous to 4 James 1.

The common law, and these statutes, do not recognize the principles of compensation
and extinguishment of debts by mere operation of law as does the civil law; but es-
tablish the rule that it is no defence to an action, that the plaintiff is indebted to
the defendant as much, or more, than the defendant is indebted to him; and leave
the defendant to his remedy by another action; unless the nature of the employment,
transactions or dealings are such as necessarily comstitute an account, consisting of
(xie(l:)eipts and payments, debts and credits; and the balance only is considered as the
ebt.

No statute of England, working any change in this respect, has been in force in this
State: and the right of set off here derives its being from the statute of 1818.



ARK.] SyMarLL against STrRONG. 199

That statute only intended to admit this defence, when the demand sued for and that
to be set off, are debts mutually subsisting between the plaintiff and defendant.

Therefore in a suit by an assignee under our statutes, a plea that the assignor had
executed a different note, which had been assigned to the defendant, before the
assignment of the note sued on, sets up no legal defence; nor does the demand stated
in the plea operate an extinguishment of any part of the debt sued for.

Strong, as assignee of Salathiel Knight and Janies Bell, late mer-
chants, trading under the firm of Knight and Bell, commenced an
action of debt, on a writing chligatory, made by Small, bearing date
the Tth day of October, A. 1., 1837, for the sum of $603.97 cents,
payable to the said Knight and Bell on or before the 1st day of Jan-
uary, A. D., 1838, which he avers was regularly endorsed, signed,
and made over, and delivered to him, by the said Knight and Bell,
on the 15th day of October, A. D., 1837, and before the payment of
the sum of money therein specified, or any part thereof, whereby, -
and by force of the statute in such case made and provided, an
action accrued to him to demand and have of said Small the said
sum of money therein specified according to the tenor and effect of
said writing obligatory ; the breach is in the usnal form, negativing
any payment to Knight and Bell before, or to Strong after, the as-
signment. The case was returnable to the June term of the Circuit
Court of Phillips county, A. D., 1838, at which term Small ap-
peared, and without praying oyer of the writing sued on, or the
assignment thercof, filed his plea of set off in bar, setting forth, in
substance, that before the commencement of the suit, and before
the assignment of said writing obligatory to the plaintiff, to wit,
on the 8th day of October, A. 1., 1837, the said Knight and Bell,
the assignors of the writing sued on, executed their certain writing
obligatory, by their abbreviated name, style, and description of
Knight and Bell by which they bonnd themselves to pay the sum of
$110, on or before the first day of Jannary, A. D., 1838, to John
Harrison, or order, and that said Harrison, afterwards, and before
the assignment of the said writing, sued on to wit, on the 10th day
of October, A. D., 1837, by endorsement thereon, assigned the said
writing obligatory of the said Knight and Bell to the said defend-
ants ;of which the plaintiff had notice, and so the said defendant
says that the said Knight and Bell are indebted to him in the sum
of $110, with interest thereon since the first day of J anunary, A. D.,
1838, and no more, the whole of which, as he alleges, is due and
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unpaid, and he offers to set off the same against so much of the
debt mentioned in the declaration and avers that he has a right to
do so by force of the statute in such case made and provided, and,
after praying judgment as to so much of the plaintiff’s debt, con-
cludes with a verification. To this plea the plaintiff demurred,
and the defendant joined in the demurrer, npon argument whereof,
the court adjudged the plea insufficient, and sustained the demur-
rer thereto, and then proceeded to give judgment against the de-
fendant for the full amount of the debt mentioned in the declara-
tion, with interest thereon, and costs of suit, from which the de-
fendant appealed.

McPurrsox, for the appellant:

The Jaw of assignments in force, when this suit was commenced,
provides “that nothing in said law shall be so construed as to change
the nature <f the defence in law, that any defendant may have
against the assignee or the original assigner. See Steele’s Dig. p. T5.

By reference to the Kentucky law of assignments, Brown and
Morehead’s Dig., vol. 1, p. 150, it will be seen that our law is al-
most an exact copy of the law of Kentucky, omitting the notice of
asstgnment required in Kentucky; hence the rule of construction
applied in Kentucky may well be adopted here, at least, where it
does not turn npon “notice of assignment,” and although it would
seem but justice that the courts should require the notice of the as-
signments to be given, and thus supply the defect in the law, which,
if construed otherwise, would tend in many instances to work mani-
fest injury to parties. It is of no importance in the present casc
what construction is given, for the set off claimed in this cause was
in existence before the assignment to Strong. Could the defendant
below have plead as a set_off the note assigned by Harrison against
Knight and Bell ? If he could, and of this there can be no question,
by our statute he could do so at the suit of the assignee, and in sup-
port of which I rely upon the cases of Harrison vs. Burgess, 5 Mon-
roe, p. 417 ; Bowman vs. Halstead, 2 Marshall 200 ; Hardin 21, 1
Monroe 195 ; Childs vs. Corn, 3 Marshall, 230 ; Litt. selected cases,
471; Schooling vs. McGee, 1 Monroe, 233; which anthority is
deemed sufficient, and as being directly applicable to the position
assumed by the appellant.
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Rixco, Chief Justice, delivered the opinion of the Court:

The judgment of the Circuit Court, pronounced upon the demur-
rer to the plea, is the only question raised by the assignment of er-
rors, or presented by the record. To support his plea, the appellant
relies mainly upon the statute on the subject of assignments; T'er-
ritorial Dig. T4, which enacts that “all bonds, bills, and promissory
notes, for money or property, shall be assignable, and the assignor
may sue for them in the same manner as the original holder thereof
could do; and it shall and may be lawful for the person to whom
the said bonds, bills, or notes, are assigned, made over, and endorsed,
in his own name to commence and prosecute his action at law for
the recovery of the money mentioned in such bonds, bills, or notes,
or so much thereof as shall appear to be due at the time of such as-
signment, in the like manner as the person to whom the same was
made payable, might or could have done; and it shall not be in the
power of the assignor, after assignment made as aforesaid, to re-
lease any part of the debt, or sum, really due, by the same bonds,
bills, or notes ; Provided, that nothing in this section shall be so con-
strued as to change the nature of the defence in law, that any de-
fendant may have against the assignee, or the original assignor.”
He also relies upon the adjudication in Kentucky, upon a statute
containing provisions in some respects similar to those above quot-
ed ; but none of the cases cited in his brief, are analogous to the one
now under consideration, being either cases in equity, under the pro-
visions in their statute, which declare ‘“that the defendant shall be
allowed all discounts, under the rules and regulations prescribed by
law, he can prove at the trial, either against the plaintiff or the
original obligee or payee, before notice of the assignment; And
provided always, that nothing in this act contained, shall be so
construed as to change the nature of the defence, cither at law or
equity, that any defendant, or defendants, may have against an as-
signee or assignees, or the original assignor or assignors,” Ky. Dig.
by Morehead and Brown, vol. 1, p. 151, and involving some equit-
-able ground of claim or defence; or cases at law where the de-
fence rested upon some matter indissolubly attached to or spring-
ing out of the contract swed on, before the obligor or maker had

Vol. I1—14.
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notice of the assignment, which is expressly given, or reserved to
the defendant by the provisions above quoted from their statute.
But in the case of T'riplet vs. Bradley, 6 Monroe, 354, the Court of
Appeals, of Kentucky, held that a note of the assigner, assigned to
the defendant, and held by him at, and before the transfer of the
note sued on, by sich assignor to the plaintiff, was well pleaded as
a set off against the plaintiff suing thereon as assignee. Chief Jus-
tice Bibb, delivering the opinion of the Court, in this case, uses this
emphatic langnage: “I'he idea, entertained by the plaintiff’s coun-
sel, that a note assigned to the defendant, upon Dunham, whilst
Dunham was the assignee of the note sued on, and before he assign-
ed it to the plaintiff is incorrect; the bare reading of the statute of
assignment shows the contrary.” The same point was expressly ad-
judged by the Supreme Court of the United States, in the case of
Stewart vs. Anderson, 6 Cranch, 203, on the statute of Virginia, be-
tween which, and the Kentucky statute of assignments, above cited,
there is no essential difference. Tndeed, the latter appears to have
been almost literally transcribed from the former; and if our stat-
ute of assignments made the same provisions in favor of the defend-
ant, and directed as they do, the allowance of “all discounts which
he could prove at the trial,” either against the plaintiff or the orig-
nal obligee, or payee, we might, and probably would be disposed
to give to it the construction given to those of Kentucky and Vir-
ginia, in the cases above cited, and admit the plea of set off of a
demand held by the defendant against the payee or assignor when
the assignment was made; for as the demand, so held, is expressly
made a legal defence to the action, the party could avail himself of
it, by way of set off, whenever the facts were within the purview
and operation of the statutes authorizing the defence in that form.
But our statute of assignments is silent on the subject of discounts,
providing simply that the nature of the defence in law, that any de-
fendant may have against the assignee, or original assignor, shall
not be changed thereby ; and in this respect it differs from the stat-
utes of Kentucky and Virginia, which expressly make every matter
of discount against the assignor, as well as the plaintiff, a legal de-
fence to the action: therefore, to understand the effect and operation
of the proviso to our statute, upon the respective rights of the par-
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ties, and ascertain what defence may be legally made, in an action
at law by the assignee against the obligor or maker, upon a contract
assigned under and by virtue of the provisions of the statute, it is
proper to consider, first, whether the matter of the plea constitutesi—
in law a valid defence to the action ; secondly, whether the plea may
be legally interposed to the action ; and thirdly, whether it is legally
sufficient in point of form ; for it must be conceded that a plea, le-
gally defective in either respect, could not be admitted as a defence
in law to the action. And here it may be proper to observe that
there is, in our opinion, a broad and marked legal distinction be-
tween the nature of the defence in law, which a party may have,
and the form and manner of legally interposing such defence. But,
to make his defence available, the matter thereof must be sufficient,
and must be interposed in the legal form. Thus, in some of the
forms of action established by the common law, which is adopted by
our statute, and made to comprise a part of the system of laws in
force here, the defendant commonly pleads the facts or matter of
his defence specially, while in others he is at liberty to plead the
matter specially, or to plead the general issue, and avail himself of
the same matters of defence by adducing the facts thereof as testi-
mony on the trial, as he may elect; but the nature of the defence, or,
in other language, the facts constituting a legal defence to the ac-
tion, are not so much subject to his election or control; as for in- -
stance, any intrinsic legal objection to the contract, as that it was
obtained by fraud, or duress, or founded on some illegal, insuffi-
cient, or vicious consideration, and the like; or to its present exist-
ence as an obligation, debt, or duty ; as that it has been paid, releas-
ed, or otherwise legally discharged, and the like, because, such de-
fences, from the moment of their existence, become absolutely and
inseperably attached to, and follow the contract, whether it remains
in the hands of the obligee or payee, or passes into the hands of some
assignee, under the provisions of the statute; and the proviso under
consideration, was, as we apprehend, designed to preserve to the de-
fendant, as the obligor, or maker, of the contract, the full benefit
of the latter, but not to dispense with any law regulating and pre-
seribing the time, manner, or form, of availing himself of it, and,
therefore, the defence must be made, or pleaded, in due time, and in
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proper arder, in some form legally admissible, i the particular
form of action to which it is opposed. It will be remarked, also, that
the proviso under consideration does not create any new plea, or de-
fine what shall constitute, for the defendant, a defence at law, but
simply preserves to him such defence at law as he may have against
the original assignor, or the assignee, and leaves him to make out his
defence in such manner, or by such pleadings, as, according to com-
mon law and statutes it force at the time, may be interposed as a
legal defence to the action, in the form in which it is prosecuted ;
while, on the other hand, the statnte professes to secure to the as-
signee a legal right to recover whatever may appear to be due on the
confract when the assignment is made, and thereby prohibits the
assignor from releasing any part of the debt or sum really due on
the obligation or note after the assignment is made. It will also be
recollected that this statute of assignments was passed by the legis-
lative authbrity of the Territory of Louisiana, where the ciyil law
existed and furnished the rule of decision, as well in regard to the
right, as the remedy, and it must therefore be understood as refer-
ring to that code, in all its provisions according to the principles of
which, whenever there exists between private persons a mutual in-
~ debtedness, on account of money due, the law so operates upon the
debts as to make them destroy or extinguish each other from the
- period of their mutual or reciprocal existence, which happens by the
stmple operation of law, and without any other acts of the parties. 1
Pothier on Obligations, Evans Fd., 366, 374. This statute, there-
fore, appears to us to have been designed to define, limit, and pro-
tect, the rights of the assignee acqugired by virtue of the assign-
ment, and the proviso thereto to have been inserted as declaratory
of a right, then subsisting in the defendant ; which is was not the in-
tention of the law to impair, or in any manner subvert. The rights
of the assignee as derived through the assignment, by virtue of the
statute, are first, the right to prosecute an action at law in his own
name, for the recovery of the money, mentioned in the contract, as-
signed in like manner as the payee thereof might or could have done
if no assignment had been made ; and, secondly, to recover the sum
réally due on the contract at the time of the assignment; and to se-
cure to him the latter, the assignor, after assignment made, is ex-



ARK. | Satanr against StroNG. 205

pressly prohibited by law from releasing any part of the debt, or
sﬁm, really due by the contract ; but if the assignor was indebted to
the defendant prior to and at the time when he assigned the debt of
the defendant, the law extinguished so much of the debt ¢f the lat-
ter as his debt against the assignor amounted to, and the residue
only constituted the debt or sum really subsisting, which the as-
signor could transfer, and which the assignor was authorized by the
statute to sue for and recover in his own name, and the assignor
could not, after the assignment, release; therefore, the existence of
such debt, in favor of the defendant against the assignor, as it de-
stroyed and extinguished so much of his debt, or legal liability; to
the assignor, and rednced the extent of his legal liability on the
contract to the residue unextinguished and really subsisting when
the assignment was made, constituted in favor of the defendant a
legal defence as to so much of the debt as had been thus compensated
and extinguished, in the hands of the assignee, as well as the assign-
or; and he could avail himself of it in the action brought upon the
contract by the assignee ; and such defence was under the civil law
mdispensable to prevent a positive injustice to the defendant, as he
had no means of obtaining any satisfaction of his already extin-
guished debt against the assignor, except by opposing it as a com~
pensation against so much of the assigned debt, as was in like man-
ner extinguished by it; and it was defences of this, and the like
kind, which it was the design of the proviso to preserve, hy requir-
ing the statute to be so construed, that the defendant should not be
prejudiced by the assignment, but should have the same benefit of
them as a defence at law égainst the assignee, as he was by law pre-
viously entitled to against the original assignor, or in other words,
the legal rights of the defendant, in regard to the contract assigned,
should not be impaired in consequence of the assignment. But in-
stead of preserving the civil law, as it existed in Louisiana when
this statute was passed, the legislative authority have thought prop-
er to retain the statute without any qualification of its provisions,
while they have discarded the civil law as a system of jurisprudence,
and introduced in its stead, the common law of England, which is of
a general nature, and all statutes of the British Parliament, in aid
of, or to snpply the defects, of the common law, made prior to the
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fourth year of James the first, and of a general nature, and not local
to that kinkgdom, and declared that the same, when not contrary to
the constitution and laws of the United States, or of this State,
“shall be the rule of decision” in the State. The common law and
statutes so introduced, do not recognize the principles of compensa-
tion and extinguishment of debts, by the mere operation of law, as
establishtd and maintained by the civil law ; but decide that it is no
defence to an action at law, that the plaintiff is indebted to the de-
fendant in as much, or more, than the defendant is indebted to him;
and leave the defendant to his remedy, by another action at law to
recover his debt against the plaintiff, unless the nature of the em-
ployment, transactions, or dealings, necessarily constitute an ac-
count consisting of receipts and payments, debts and eredits, and
then the balance only is considered the debt, and nothing more can
be recovered. These principles are well established, and clearly de-
fined, by the common law, and no statute of the British parliament,
effecting any change in them, has been in force here. The law of set
off is no part of the common law, and its origin in England ean be
traced no farther back than 4 Ann and 5 George 11, which provided
for a set off of muinal demands in the case of bankrupts only; but
" this right has been greatly extended by the statutes of the 2 and 8
George 1T, and now forms an important part of the jurisprudence
of that country. These statutes, however, were never in force in this
State, and the right of set off, as a legal defence to an action of law,
as il exists in our jurisprudence, derives its being from the statute
approved December 23, 1818, section 107, Arkansas Digest, by
Steele and MceCampbell, 352 and 353, which provides that “if two
or more persons be mutually indebted to each other, by judgments,
bills, bonds, bargains, prowuises, accounts, or the like, and one of
them commence an acti™, in any court, one debt may be set off
against the other, notwithstanding such debts may be deemed, in
law, of a different nature, and such matter may be given in evi-
dence upon the general issue, or pleaded in bar, as the nature of the
case may require, so as at the time of pleading the general issue,
when any such debt is intended to be insisted on in evidence, notice
shall be given of the partienlar sum or debt so intended to be insist-
ed on, and upon what account it became due or otherwise, such mat-
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ter shall not be éiven in evidence on such general issue, and if it
shall appear by an adjustment of said mutual demands, that the
plaintiff has been overpaid, the jury shall find the amount thereof
in their verdict, and judgment shall be entered up by the court for
the defendant against the plaintiff for the amount by said verdic:
found due to the defendant, with costs.”

Tt is clear, from the phraseology of this statute, that the Legisla-
ture only intended to admit this defence when the demand sued
for, and that to be set off, are debts mutually subsisting between
the plaintiff and defendant, and if there could otherwise be any
doubt upon this subject, it must, we think, be entirely removed
by the latter provision, which expressly requires the court to enter
up judgment for the defendant against the plaintiff, where it ap-
pears upon an adjustment of said mutual demands that the plain-
tiff has been overpaid, for such debt or sum so found due to the
defendant, which could only be done where the demand sued for,
and that set off against it, mutually. subsist between the plaintiff
and defendant, and it would be contrary to law, as well as to reason
and justice, to decide upon the rights of persons who are not parties
to the proceeding, more especially such rights as are, in no respect,
necessarily connected with the subject matter of the action, and to
which the plaintiff is a stranger. The plea does not, therefore, in
our opinion, present such facts as constitute a valid defence in law
to the action, because the demand deseribed in the plea, could not,

" under our laws, so operate as to extinguish so much of the debt of
Small to Knight and Bell, notwithstanding the mutuality of their
indebtedness at one period of time, nor could it have operated as a
compensation under the civil law, because the mutuality of the in-
debtedness was destroyed by the assignment of Small’s debt to
Strong by Knight and Bell, before either debt became due, and it
cannot be placed as a set off to the action of Strong, because there
is no mutual indebtedness subsisting between him and Small, shown
by the plea ; wherefore, it is the opinion of this Court, that the plea
of the defendant below does not show a defence in law to the action,
and is no legal bar to any part thereof, and that the demurrer of the
plaintiff thereto was rightly sustained, and, therefore, there is no
error in the proceedings and judgment of the Circuit Court of
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Phillips county, given in this case, and the same ought to be, and it
is hereby, in all things affirmed with costs.



