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CrIOWNING v. STANFIELD. 

1. PARTIES : In action affecting title to lands. 
In an action brought by an administrator to recover the possession of 

lands claimed by his intestate, he may have his right to possession 
for the purpose of administration, determined without joining the 
heirs as parties; but such determination settles nothing beyond the 
mere right of possession between the parties before the court; and 
when the defendant by cross-complaint seeks in equity relief which will 
affect the title, the heirs of the deceased claimant are indispensable 
parties. 

2. ADMINISTRATOR : When not entitled to possession of lands. 
An ddministrator is not entitled to the possession of lands to which his 

intestate had only a naked legal title, without any substantial  interest  
- --- which can be regarde-d as assets for the payment of debts. 

3. PUBLIC LANDS : Conflicting entries of. 
Where lands are lawfully entered at the proper land office of the United 

States, the receipt of the receiver showing the full payment of the 
purchase money, is prima facie evidence that the purchaser complied 
with the law in making the entry, and he thereby acquires a right to 
a patent of which he can not be divested, except in the manner provided 
by law; and, if because of the failure to report the sale, or account 
for the money paid for the land, or the non-performance of other
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official duty with reference to such entry, it is subsequently disregarded 
by the land officers, and the land is sold and a patent issued to 
another person, the latter is thereby invested with no substantial 
interest in the land, and acquires only the naked legal title. 

APPEAL from Cleveland Circuit Court, in Chancery. 
J. M. BRADLEY, Judge. 

J. M. & J. G. Taylor for appellant. 

We subinit that from and after the 1st day of January. 
1861, the officers of the land department, at Little Rock, re-
fused to act for the government of the United States, -and that 
there were no official returns made to the general land office 
and treasury, at Washington, from the 31st day of December, 
1860, until said land office was reopened in 1866, and that said 
land office was closed by the general government after the 1st 
of January, 1861, and that the receipt, No. 14,049, issued to de-
fendant after that date, was fraudulent and. issued without au-
thority, and that the sixty dollars defendant paid was not paid 
into the treasury of the United States. 

The defendant's claim was adjudicated by the general land 
department, at Washington, when this plaintiff's patent was 
issued, and the same declared null and void because the law 
had not been complied with. 

W. P. Stephens for appellee. 

This court will take judicial notice of the date of the pas-
sage of the ordinance of secession, and of the fact that the 
United States land office was open at Little Rock for the 
transaction of business on the 9th of January, 1861. Greenl. 
Ev., vol. 1, secs. 5 and 6. 

The omission of the Register and Receiver to report the 
entry is no fault of Stanfield, and he cannot be affected by
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such omission.	 3 Wash. Real Prop. (4th ed.), 194, et seq.; 23
Miss., 383; 49 Am. Dec., 100; 26 Ark., 60. 

Patent does not pass title; entry and payment of purchase 
money do. 5 Port., 243; 13 Cal., 419; and after entry and 
payment a subsequent sale of the land is void, although to a 
bona fide purchaser. 1 Ind., 339. When lands are sold by the 
United States, until the patent issues, she holds the naked 
legal title in trust for the purchaser, and any second purchaser 
takes subject to the trust. 5 Clark (Iowa), 189; 3 Greenl., 
349 ; 2 Clark (Iowa), 1; 3 How., 460 ; 5 Mo., 346 ; 29 id., 94 ; 
37 Miss., 516; 13 Pet., 450; 34 Ill., 167; 28 id., 532; 9 Wall., 
187; 15 id., 88; 3 Wash. Real Prop. (4th ed.), 196. 

Patent conveys legal title but leaves equities open. 	 3 Kent
Com., note p. 460; 15 Peters, 93; 3 Johnson Rep., 375. 

Where the legal title has passed to one party when, in 
equity and good conscience and by the laws . of Congress, it 
ought to go to another, equity will convert the holder into a 
trustee for the true owner. Rester v. Gibbons, S. C. U. S., 
1884; 91 U. S., 330; 96 id., 530; 404 id., 420; id., 636. 

See, also, 26 Ark., 54; 49 4m. Dec., 10Q; 98 U. S., 118; 
9 Wall., 187; 9 How., 314; 101 U. S., 260; 21 Ark., 246. 

COCKRILL, C. J. On February 1, 1878, Nathaniel B. Chown-
ing entered the west half of the northwest quarter of section 
17 in township 9 south, range 10 west, in the  United States 
kind office, at Liftle Rock, and received a patent therefor in 
the following year. He subsequently sold the land to Thomas 
M. Chowning. Thomas W. Chowning is administrator of the 
estate of Thomas M., and brought this action of ejectment 
against the appellee, Stanfield, who was in possession of the 
land described, setting out his intestate's title and alleging in 
his complaint that the latter died seized of the land; that it
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was required to be administered as assets by him, and that the 
defendant wrongfully withheld the possession from him. 

Stanfield answered that on the 9th day of January, 1861, 
long before Chowning's entry, he had entered the same tract 
at the local land office, at Little Rock ; and he exhibited with 
his answer a certified copy of his application to the Register 
of the United States land office to purchase the same, the 
Register's certificate to the Receiver that the lands were sub-
ject to entry and the price thereof, and also the Receiver's 
receipt in full payment of the purchase price of the tract, all 
bearing date of January 9, 1861. He alleged that he had 
complied with all the requirements of the law in making his 
entry, and that soon thereafter he took possession of the land 
and has continuously maintained it, either in person or by 
others holding for him, by erecting houses on it and by clear-
ing and cultivating the land and paying the taxes. He further 
alleged that the entry made by him had never been cancelled 
or set aside; that Chowning's entry was without authority of 
law, that he had actual knowledge of the prior entry at the 
time he purchased; and, in substance, that it was made as a 
speculation by Nathaniel Chowning, who, it is alleged, was a 
clerk in the land office at the time. He made his answer a 
cross-complaint and prayed that he be invested with the legal 
title. The .cause was transferred to equity and, after proof 
was taken, the plaintiff's complaint was dismissed, the defend-
ant was declared the owner of the land and his title quieted. 

It is obvious that the appellee could have no relief under his cross-
bill. Thomas M. Chowning was seized of the legal estate at least, in 

the land, and upon his death it descended to his 
1. Parties: 

In action af-  
fecting title	heirs. The administrator's right to the possession of to 
lands, lands as assets for the purpose of administration is 
exclusive of that of the heirs, and he can maintain ejectment to gain 
the possession, but he is not concerned with the' title, except in 
so far as it affects his possessory right, and he is not au-
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thorized to represent the heirs or to stand for them when 
the title is in question. They are indispensable parties in 
a controversy where relief is asked which will affect the title. 
Sisk v. Almon, 34 Ark., 391; Theurer v. Brogan, 41 id., 88. 
The theory of the appellee's cross-bill was that the patentee 
and those claiming through him, took the naked legal title in 
trust for his benefit, and its object was to perfect his title, but 
the parties in whom the legal title was vested were not parties 
to the litigation, and it was therefore improper for the court to 
undertake, as it did, to grant him the relief sought. 

But the administrator urges, and it is the only point he has 
pressed, that his right to the possession is established by the 
record. The determination of this point draws the considera-
tion of the title into question incidentally, but it can settle 
nothing more than the right of possession between the parties 
before *the court. It cannot affect the real question of title 
and it seems almost futile for parties to litigate where the liti-
gation will be so meagre of results ; but the administrator 
may have his right to the possession determined without join-
ing the heirs as parties (see Theurer v. Brogan, 41 Ark., 92), and 
the appellee in neglecting to bring them in has tbereby elected 
simply to defend against the administrator's possessory right. 
The case of Sisk v. Almon, sup., is not inconsistent with the 
right of the administrator to proceed in his suit for possession 
even where his intestate's title is disputed, when the defendant 
refuses to bring the proper parties in. In that case the admin-
istrator attempted to have title vested in the heirs for the bene-

	fit of the—estate—without—first—bringing—them—before the 	court,	 
and all that was ruled was that no decree could be made in 
favor of persons not parties to the cause. 

An administrator is not entitled to the possession	Adminictra'or: 
V")en not en- 

of lands unless they are needed to pay the intestate's titled to p,sc,- 
slon of lands. 

debts. Stewart v. Smiley, 46 Ark., 373 ; Theurer v. 
Brogan, sup. As a naked legal title bears none of the substantial-
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fruits of real estate it could be of no benefit to the administrator 
in paying debts and cannot therefore be regarded as assets in his 
hands.	He is not then entitled to the possession of such an 
estate.	The heir takes it in trust for the party beneficially in-



terested. 
It is not contended that Stanfield's entry of January, 1861, 

has ever been formally cancelled or annulled by any officer of 
the land department. The argument is, that in January, 1861, 
the Register and Receiver of the 'United States land office at 
Little Rock, Ark., had become hostile to the United States 
government and had ceased to act for it. No proof is offered 
to establish this proposition. On the contrary, it is shown that 
at the time Stanfield made his entry the Register and Receiver 
were acting for and on behalf of the -United States govern-
ment. But the Register and Receiver who held office when 
the proof was taken in 1884 were called as witnesses and testi-. 
fied that the records of their offices showed that there were 
no official returns made to or business transacted with the 
Commissioner of the General Land Office and United States 
Treasurer at Washington during the years 1861 and 1862 by 
the Register and Receiver of the Little Rock office, and that 
for these reasons and because the entries purporting to have 
been made were ,not posted on the land office records and not 
reported to the department at Washington as the law required, 
the Secretary of the Interior had ruled, and they had been in-
structed, that all business done in the office in the years 1861 
and 1862 should be disregarded. Evidence was found in the 
files and records of the office of Stanfield's application to pur-
chase, but no entry of it was found on the tract books and 
plats. The entry was disregarded by the officials and the land 
was subsequently resold to Chowning as set forth in the com-
plaint. 

3. Publie 
Lands: 

Conflicting 
entries.

We take judicial notice of the fact that 
the ordinance of secession in tlds S tate 
was passed in May, 1861, some four



49 Ark.]
	

NOVEMBER TERM, .1886.	 9,3 

Chowning v.. Stanfield. 

months after ,Stanfield's entry of the land in question, and 
there is nothing in the record to show that prior to that time 
there was any cause for the ■ interruption of the official business 
in any of :the governmental departments. The Register and the 
Peceiver -of the land office held . their commissions from the 
,President of the United States and were performing the usual 
duV es of their offices for and on behalf of the United States 
government at the time Stanfield's application and money for 
the purchase of the tract of public land was received. -His 
duties terminated with the payment of the price of the land to 
the Receiver. He was not responsible for what was done or 
neglected to be done by the agents whom his vendor, the gov-
ernment, had entrusted to carry out its regulations. 

:Few propositions are better settled than that the rights of 
one who has done all that the law requires of him cannot be 
impaired by the subsequent neglect or want of fidelity of a 
public ' officer. Lytle v. State of Arkan,sas, 9 How. (U. S.), 333 ; 
Coleman v. Hill, 44 Ark., 452; 12 Am. Dec., 567n; Nelson v. 

Simms, 23 Miss., 383. If the government has not received 
the purchase money that Stanfield paid for the land, it is no 
fault of his. The Receiver was -a bonded officer and his sure-
ties could have been made to account for his default just a& 
Bevins, who was Receiver of the Batesville land office (which 
has since been abolished and the business transferred to .the 
Little Rock office) during the same period, was forced to 
account for moneys received by him in his official capacity as 
late as April, 1861.	 See Bevins, Receiver, v. U. S., 13 	Wall.,_

56 ; Halliburton v. U. S., id., 63. 
Stanfield's receipt from the Receiver is prima facie evidence-

that he had complied with the law in making the entry (Gaither 

v. Lawson, 31 Ark., 279), and his testimony is to the effect :that: 
he did comply with all the requirements. This gave him a 
vested right to a patent which could be divested only accord--
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ing to law. Johnson v. Townsley, 13 Wall, 72, 85; 20 Am. Dec., 
273, note. 

The subsequent issue of the patent to Chowning, under the 
circumstances mentioned, vested in him no substantial interest 
in the land, but only the naked legal title. Authorities supra. 
Coleman v. Hill, 44 Ark., sup. His vendee took no greater 
interest than he had, and his administrator was not entitled to 
the possession as against Stanfield. 

The decree will be set aside and a decree entered here dis-
missing the appellee's cross-bill, but maintaining his right of 
possession against Chowning's administrator.


