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Horxor, as TrusTEE vs, HANKS ET AL.

A judgment against a debtor is a lien only upon his own lands; and if an
execution thereon be levied on the lands of another, it should be dis-
charged; and a purchaser under an execution so levied acquires no title,
whether he has notice that the debtor has no interest in the lands, or not.

The right of a plaintiff must be adijudicated upon as it existed at the time
of the filing of his bill; and if he has a good cause of action, which had
not then accrued, the bill cannot be maintained: And it would seem
that a court of chancery would not allow a defendant to modify the
relief to which the plaintiff was entitled when the suit was begun, by
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setting up as a defense a change of circumstances produced by the use
of legal process or remedies after he is brought into court: So, if the
defendant has a judgment against the plaintiff when the bill is filed,
his case is not strengthened by a subsequent sale and purchase of the
property in dispute under such judgment.

Where lands are levied upon and sold under execution, in which a third
person as well as the judgment debtor has an interest, the presence of
the third person at the sale, without giving notice of his interest, nor
his bidding for the land, can affect his interest if ‘the lands are purchased
by one having notice thereof.

A non-resident creditor has his election to sue the personal representative
of his deceased debtor in the State or Federa! court, and prosecute his
suit to judgment; but payment of such judgment in the federal court
cannot be enforced by execution—it must, like all other claims against
the estates of deceased persons, be classified in the Probate Court, and
its payment enforced according to the administration law.

‘Where the creditor having obtained judgment in the Federal Court against
the executors of his deceased debtor, and issued execution thereon, and
at execution sale purchased and obtained the sheriff’s deed for the lands
of the deceased, the proceedings are not merely irregular, as in Cummins
vs. Adamson, 5 Eng. 541, where a stranger to the execution became the
purchaser, but his title is void and will be cancelled by a court of*
chancery.

1n such case, however, a court of chancery will decree a cancellation of the
purchaser’s title only on the terms that the amount due upon the judg-
ment be paid; or that so much of the lands as may be necessary to pay
such judgment be sold; and if the purchaser has sold any of such lands
the court will not interfere with such sales, but make him account for
the proceeds thereof.

The general rule is that a cross-bill must be restricted to the matters in
the complaint, either to obtain the evidence of the complainant .in de-
fense, or a decree against him, or to obtain a decree against a co-defend-
ant—but a cross-bill may, under special circumstances, be extended, to
other matters in dispute between the parties than those mentioned in
the bill; as where some of the parties are non-residents; or where the
matter of complaint is the title to lands, and there are other lands,
the controversy in reference to which is so connected with the subject of
complaint, as to render it necessary to embrace them also in the settle-
ment, to do complete justice between the parties.

Appeal from Phillips Circuit Court in Chancery.
Hon. Crraxres C. Farrerry, Special Judge.
Watkivs & Garracuer and Garvanp for appellant.
We take the ground that Russell being a non-resident was.
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uot bound to follow the rules prescribed by the State Legislature
in order to collect his demand against Ferebee. He had his
remedies before him, either of which he was at liberty to pur-
sue, and the election of one secured to him all benefits and rights
he could possibly have had, by taking the other. On the same
ground that a man in the State can sue either in the Circuit
Court or in the Probate Court, Russell could sue-and recover in
the Federal or in the State Courts—Madden ad. vs. State Bank,
13 Ark. 276 ; Russell as a non-resident had his forum, and was
not to be circumscribed, or trammelled by the State laws so as
to lose the benefit of that forum. It has been repeatedly de-
cided that all laws passed by a State Legislature which attempted
to restrict-in the least the rights of a non-resident in this respect
were void.

The party is free to elect, and when he elects he is bound by
the choice—of course, this is natural and simple, and this point
- 1s settled beyond any kind of question in various adjudications
. of the Supreme Court of the United States. Ross & al vs. Duval
& al., 13 Peters 43 ; Amas vs. Smith, 14 Pelers, 303. See also

Union Bank of Tennessee vs. Jolly's Adrs. 18, How. 504 ; Suy-
dam vs. Brodnaw et al. 14 Pet. 67-75; Hyde vs. Stone 20 How.
11755 Ableman vs. Booth 21 How. 525. The only possible ques-
tion is, had the United States Circuit Court the power to execute
its judgment. Apart from the authorities directly in point,
herein cited, it is a universal principle, that as execution.is the
fruit of the law, it follows as a necessary. incident to the judg-
ment, and is the essence of the jurisdiction of a court.

If the suit could have been brought in the Federal Court,
regardléss of the State laws, and judgment could have been ren-
dered there, binding and operative, certainly the execution,
levy and sale would follow as legal consequences. It must be
conceded that as a judgment is rendered for certain purposes,
every thing necessary to execute that judgment must follow.
Unless a court has this power, it is really no court at all. United
© States vs. Duncan et al, Hempstead C. C. Rep., 320, and the very
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full motes there given; Voorhies vs. Bank of United States, 10
Porter 494 ; Huff vs. Hutchinson, 14 How. 586.

Tt is insisted, though, that Russell bought with notice of
Hanks’ rights! Russell’s answer denies this notice flatly, and
comes in its averments, directly within the rigid rules laid down
on this subject in Byers ad. vs. Fowler, T Eng. 218. The
acknowledgment of the instrument does not come up to the re-
-quirements of the law, and without the proper acknowledgment
it is inoperative, Main vs. Alexzander 4 Eng. 112; nor does any
" thing cure this defect so as to affect intervening rights of per-
sons. Blogg vs. Hunter, 15 Ark. 246.

Hanks confesses he was present at the sale, and did not there
declare, or make known his rights, but remained silent. This
should, and by law must, be taken most strongly against him—
it is in the strongest sense acquiescence on his part. He fad it.
in his power to have protected himself, and as he did not then
complain, he will not be heard to do so now. We hold Hanks
is estopped by his presence at the sale, and failing to make
known his claim, from now setting up his pretended rights.
Nizon vs. Carco, 28 Miss. (6 Cush.) 114; Corbett vs. Moncross,
35 New Hamp. 99 ; Shall vs. Bisco, 18 Ark. 142.

But the cross-bill is woefully defective, and under it the court
could grant no relief at all. In the first place the different per-
sons to whom Russell had sold some of the lands, and whose
rames are set forth in the answers filed by him. should have
been made parties—and Russell expressly makes this objection,
and it is one that can be made at any time during the progress
of the cause, at the hearing, or here on appeal, if the defect be
apparent; Story’s Eq. Pls. sec. 2 6; v Peters Rep. 306; Baker
vs. Biddle, Baldwin C. C. 394. This objection is fatal to the
cross-bill.

But the cross-bill shows plainly it departed entirely from the
original bill, and introduced new matters of litigation, in no
wise connected or dependent on the matter set up in the origi-
ral bill. The cross-hill being merely a mode of defence, and
auxiliary to the original bill, it could not introduce new matter,
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and all relief prayed for as to the lands not mentioned in the
original bill, ought to have been denied. As to the lands not
named in the original bill, the cross bill was strictly a new suit,
and to that extent was not properly examinable on the hearing-
of this suit. 3d Daniel’'s Ch. Pr, 1746 ; May vs. Armstrong, 3
J. J. Marsh. 262 ; Daniel vs. Morrison, 6 Dana 186 ; Galatin vs..
Frwin. Hopkins 48; Story’s Eq. Pls. Sec. 401.

HEeMpsTEAD and Strrrwerrn & Woonrurr, for appellees.

Although Russell denied notice of the existence of Ferebee’s.
obligation to reconvey, he admitted that he knew of its exist-
once at the time of his purchase. 16 Ark. 5483, Byers & Patter-
son vs. Engles. .

What if Hanks was present at the sale, and gave no notice-
of his claim then— Russell knew-of it before, and it is not mate-
rial whether other people present were informed or not? To
entitle himself t6 protection, he must not only have been without
notice at the time of his purchase, but at the time he paid the
money and received his deed. 7 Eng. R. 218, Byers et al. vs.
Fowler. Besides, Ferebee’s bond, though informally acknowl-
edged, was admitted to record ; and the act of 5th January, 1843,
curing defects in recording, was in force months before Russell’s.
p'urehase,band he was bound by it, if he had not actual notice—
which he had. Main vs. Alewander, 4 Eng. has no bearing.
There is no mortgage here, and a different statute applies. 16
Ark. 543, Blogg vs. Hunder, has as little, for Russell had no
right ntervening before the date of the act, 5th J anuary, 1843.
. That Russell was not obliged to submit his claim to the probate

“court in the first instance for adjudication is admitted. That
he might sue in the federal or circuit courts of the State, is con-
‘ceded. But those courts could not go farther and invade the
jurisdiction of the probate court, trample the laws of the State
vnder foot, and appropriate assets appropriated by law to the
payment of claims of a higher class, to the payment of his.
After obtaining his judgment he might have presented it to the
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" probate court, and it would have been, under its direction, paid
when it appeared there were assets. ’

That non-residents are entitled to the same facilities for col-
lecting money due them, as our own citizens have, is not con-
troverted. But that they have any other, or that it is in the
power of the federal legislature to confer upon them others, is
not conceded. 'Nor is such principle asserted in the .cases of
Suydam vs. Brod%ax,-Union Bank vs. Jolly’s ad.; Ross et al. vs.
- Duval et al., Hyde et ‘al. vs. Stone, cited by appellant. The United
States vs. Rector’s administrators, Hemp. R., p. 320, is entitled to
high respect, but it does mot.furnish a rule for decision in this
court. The courts of the States are the proper expounders of
the State laws, and it is the practice of the courts of the United
~ States to adopt the settled construction of such laws by't'he courts
of the State. A

Cummins ad. vs. Adamson et al., 5 Eng. sustains our position
fully. True it is, that the fi. fa., issued upon the judgment of
the circuit court, was declared irregular, not void, and the title
of the purchasers at the execution sale declared valid. But it was
upon the ground that they were not parties to the judgment and
process, and without notice of the irregularity.  Did Russell

"+ occupy the same position? Was he without natice of the irregu-

larity? Surely not. He was the plaintiff in the execution as well
as purchaser at the sale.

Tt is objected that the cross-bill departed from the original
bill; that as to the lands mentioned in the cross-bill, not men-
tioned in the original bill, it was a mew suit; that as to the 769
72-100 acres mentioned in the original bill, the complainant in
the cross-bill might have been fully protected by decree upon the
origiral bill.

It is, and always has been, the universal practice, in this
country, for courts to discourage a multiplicity of suits. ~ Wher-
ever it can be done, without injustice, parties are not only en-.
couraged, but required, to bring the whole matter of controversy,
growing out of the same subject, into, and have it settled, in
one suit. Where a variety of interests have sprung up, and a

22 Ark.~—37 :

4
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number of persons become interested, who are not parties to
- the original suit, a defendant will not always be permitted to
bring them in by cross-bill; but the reason of the rule has no
application here. No new parties were brought in; the par-
ties to the original bill, and no. others, were parties to the cross-
bill.  See Story’s Eq. Pl. 392, note 1; Ark. Dig. 230 Sec. 32,
35.
B . L4
Mr. Justice FATRcHILD delivered the opinion of the Court.
his suit has been pending since the 22d of March, 1848. On
that day, Fleetwood Hanks filed his bill on the chancery side of
the Circuit Court of Phillips county against Robert M. Ferebee,
the Trustees of the Real Estate Bank, and William Russell, to
obtain partition of certain lands which Hanks alleged he and
George W. Terebee had formerly held in common, and which
he insisted were still subject to partition; himself being enti-
tled in equity to an equal undivided part thereof, the other part
belonging to William Russell, who claimed to be the purchaser
of the one half interest of George W. Ferebee in the lands at a
judicial sale, or to Robert M. Terebee the heir of George W. Fere-
bee, who was dead when the bill was filed. )
It seems to be unnecessary to take any trouble with the Real
Estate Bank branch of the case. -For although the lands in
question were transferred by Hanks to Georze W. Ferebee to
enable him to pledge them to the Bank for stock subscription,
and although Ferebee did mortgage these and other lands  to
the Bank, upon which was awarded to him the maximum of
stock allowed to a subscriber, Ferebee, as between himself and
Hanks, was still the owner of but an undivided half of the
lands, and also held the same portion of the stock awarded to
him in trust for Hanks, And out of three hundred shares of
stock, which Ferebee acquired, two hundred and sixty-two of
them were by his executors transferred to Perry - W. Porter,
which transfer seems to have been properly made on the books
. of the Bank, to have been accepted by it, and the transferred
shares were secured by the mortgage, by Porter, of other lands
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to the bank. - The Trustees of the Real Estate Bank do not seem
. to have defended the suit, nor has any one representing its in--
" terest interfered in the litigation. Hence, whatever liability may
rest upon the lands to the State, or the bond-holders, upon Fere-
bee’s mortgage, as covering the thirty-eight untransferred shares
of stock, or otherwise, we may follow the example set by the liti-

gants and the court below, in considering the contest, as to the
lands mentioned in the original blll as one not concerning the Real
Estate Bank. .

Between Hanks and Robert M. Ferebee there was no -con-
tention as to the right of the former to an undivided one haif
of the lands, of which Hanks sought a partition by his bill; nor
is any opposition made to the relief Hanks prays for, by Mar-
garet F. Neely, who has succeeded to the rights of Robert M.
Ferebee, and who represents the interest of George W. Fere-
- bee. But Russell objected to the right claimed by the bill, that
' Hanks, by his deed to Ferebee, divested himself of all title to
the lands, so that Russell, as a purchaser of them at an execu-
tion sale, acquired the full title against any claim that Hanks
should be allowed to make.

- Upon the 29th June, 1837, the day after Hanks had conveyed
the lands to George W. Ferebee, as above mentioned, the latter
executed a writing under seal, in which he recited that the deed
had been made to him by Hanks that the lands might be used
for their joint benefit in obtaining stock in the Real Estate Bank,
and that he was bound to transfer to Hanks one half of the lands
and proceeds of the stock subscriptioh. This paper was filed for
“record the first day of September, 1843. = The execution under
which Russell bought the lands, was levied upon them on the 12th
June, 1843, but the sale was not made till the 30th of September,
1844. Russell admits that he had knowledge of the writing exe-
cuted by -Ferebee, recognizing the right of Hanks in the lands,
- which knowledge was acquired by him between the times of the"
levy and sale of the lands.

A judgment against Ferchee was a lien only upon his own
lands; when a levy was made of an execution against another
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person upon the lands of Hanks, it should have been discharged ;
and if the title depended upon notice, a purchaser with notice
could not obtain any title. Byers vs. Engles 16 Ark. 543; The
State vs. Swigert decided at the present termi.

But although the bill charges notice of the interest of Hanks
upon Russell, both constructive by the record of the writing,
and actual, which latter sort of notice is admitted in the quali-
fied way above stated in the answers of Russell, the question is
not one of notice, but of the interest, of Hanks, at the time of the

“levy and of the sale. The process against Ferebee’s executors could
not affect the right of Hanks. He may concede that Russell by
his purchase acquired the interest of Ferebee in the lands, but may
successfully deny that his own title shall be affected by proceedmvs
against another person.

In this condition the suit was as between Hanks and Russell
but at the May tenn, 1853, Russell set up in bar of the claim of
Hanks to a partition of the lands, that on the 30th of March,
1841, he ebtained a judgment against Hanks in the Circuit
Court of the United States for the district of Arkansas, that an
execution issued upon that judgment, was.levied on the lands
described in the bill, on the 29th May, 1841, and that on the 5th
of February, 1849, the lands were sold under the execution to
Russell, whereby he acquired all the interest of Hanks in the
lands, which is evidenced by a Marshal’s deed that was after-
wards executed and delivered to him. Russell was apprised
of the object of this suit before his attempt to subject the lands
to his judgment against Hanks was accomplished by the sale

- of the 5th of February, 1849. He appeared to the suit, at the,
May .term, 1848- of the court, by ﬁling a demurrer to the bill and
at the May term, 1851, he filed an answer, in which he made no
mention of his succession to the interest of Hanks. At the May
term 1853, he first presented his purchase under his execution
.against Hanks as a defense to the bill. '

The law is expressly written, that the = right of a plaintiff
must be adjudicated upon as it existed at the time of the filing
of his bill. Adams FEgq. 413; DBarfield vs.-Kelly 4 Russ. 359.
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And this court has decided that where .a bill disclosed a good
cause .of action, but which had not accrued when the b111 was
filed, the bill could not be maintained. Phebe vs. Quillin 21 Ark.
499. And it would seem to be against the policy of a court of
chancery to allow a defendant to cut off, or to modify the relief
to which the whole case may show the plaintiff to have been
entitled upon the condition of the case when the suit was begun,
by the use of legal process or remedies aftgr the defendant is -
brought into a court of equity, there to make his defense. .For
the object of a chancery suit is to administer entire justice, by-
a settlement of the whole controversy between all the persons
affected by 1t and this it can do only by engrossing the consid- '
eration of all the points of prosecution and defense that may
be allowed to the respective parties, ~ Hence Russell would
have done.well to have defended the bill of Hanks upon its
deficiencies, and his own rights, as they were when the bill and.
his answer were filed. He could not of course have been de-
prived of "any benefit that might attach to his levy of the lands’
made before the beginning of the silif; neither, on the other
hand, does it follow that -his execution sale against Hanks can )
assist his defense here, though he may be guiltless of a con-
tempt of court, in completing, by sale, the inchoate claim which
was dependent upon his levy. Russell might have set up the
lien of his judgment, or of his levy, as a defense, which would
have been as effectual in a court of chancery as their merger by
sale during the progress of a suit against him for the lands, and
he would have occupied an attitude less exceptionable before the
. court,

We have seen that the levy of Russell’s execution against
Hanks was made upon the 29th May, 1841, and that the sale fook
place on the 5th of February, 1849. Any favorable effect that
would be produced in this case from these legal proceedings of
Russell, must arise from the sale, for the durability of the levy
cannot be sufficient to uphold a levy lien for nearly eight years.
Nor did Russell after his alleged purchase of the interest of
Hanks, make the same known to the court with promptness;
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making no mention of it, till in his answer filed the 27th May.
1853. In that-answer, he sets up mutual releases and agree-
ments executed by Hanks and himself, produced as exhibits H.
No. 3, and H. No. 4, as barring Hanks from any right to the
lands embraced in his bill, when those papers could not be con-
strued to relate to the sale of such lands as had been sold on
the 30th of September, 1844, as the property of Hanks. And
the answer of Russéll to the supplemental bill of Hanks, which
was filed on the 27th of November, 1855, pleads an exonera-
tion from the stipulation contained in exhibit H. No. 4, not
turther to molest Hanks upon Russell’s judgments against him
in the Federal Court, on account of previous violation by Hanks
of 'his agreement contained in exhibit H. No. 3. TUpon the sub-
ject of the violation by Hanks of his agreement, there is noth-
ing to guide us, the record containing nothing but allegation
against allegation; while it is manifest that Russell’s agree-
ment of exhibit H. No. 4, was violated by his sale of the lands
in question, on the 5th of February, 1849, by means of an exe-
cution against Hanks, unless Hanks had before that time dis-
charged Russell from the engagement contained in exhibit H. No.
4, by his disregard of his own stipulations as set forth in exhibit
H. No. 3. '

Hanks had once a right to a partition of these lands: that is
unquestioned by Russell; and when the impeachment of that righ:
by Russell amounts to only to an averment that Hanks has been
divested of his right, we must uphold the right,

Although Hanks may have been present at the sale of these
lands on the 30th of September, 1844, Russell, from knowing
the claim of Hanks, ‘cannot Teap any hbenefit from his silence,
for what would have been announced by Hanks concerning the
claim, was already within the knowledge of Russell. Hanks
had the same right as any body else to hid upon the offered
sale of Ferebee’s interest in the lands, although he denies mak-
ing any bid for them. From both of these facts, if they are
such, Russell had no reason to infer that Hanks had abandoned
his claim to the lands.  Hanks is not brought within the rule



22 Ark.] OF THE STATE OF ARKANSAS. 583

TERM, 1861.] Hornor, as Trustee vs. Hanks et al.

recognized by this court in Shall vs. Biscoe ¢t al. 18 Ark. 165,
and applied in other cases cited by the counsei for Russell, which
is an elementary principle pervading all the cases wupon
the subject.

We approve of so much of the decree of the court below as
awarded a partition of the lands mentioned in the original and
supplemental bills, on the ground that the plaintiff was the owner
of an undivided one-half of the lands.

In the controversy between Margaret F. Neely and Russell
growing out of the cross-bill of Robert M. Ferebee, two main
points are to be considered ; whether the cross-bill shall be allowed
to include other lands than those which are embraced in the orig-
inal bill; and whether Russell obtained title to the lands of George
W. Ferebee by his purchase of them under excution, which will
be good against the effort of the cross-bill of Robert M. TFerebee
to have such title canceled.

The latter point-presents the important question -of the case,
and will be first taken up, for if the title of Russell be unim-
peachable in this proceeding, Mrs. Neely has no claim upon any
of the lands involved in the original or cross-suit, and the scope of
the cross-bill need not be considered.

In a suit begun by Russell against the:executors of George
W. Ferebee after his death,- judgment was rendered in favor of
Russell in the Circuit Court of the United States for the District
of Arkansas, on which executions were issued, and large quan-

" tities of land were sold under the executions, of which Russell be-
¢ame the purchaser. .

It was contended by Robert M. I‘erebee and is now main-
tained by Mrs. Neely, the successor to his claim, that the exe-
cutions and sales had thereunder were illegal, that the titles
procured by Russell witnessing his purchases at the sales are
worthless and fraudulent against the inherited title to the lands
which the law cast upon Robert M. Ferebee, as the heir of George
W. TFerebee. The executions and proceedings dependent upon,
them are alleged to be ‘irregular, because they violated the let-
ter and policy of our administration laws; that the judgment



584 CASES IN THE SUPREME COURT [22 Ark.

Hornor, as Trustee vs. Hanks et al. [JANUARY

obtained ‘by Russell could be collected, only by being brought with-
in the jurisdiction. of the Probate Court, there to be classi-
fied in its legal order, as an allowed demand against the estate
of George W. Ferebee, and to be paid out of ihe assets of the es-
tate, under the direction of the Probate Court, in accordance with
the .requirements of the administration law, and as other debts
of the same class. . .

This is clearly the law that controls demands against deceased
persons, that had mnot become liens wupon specific prop-
erty, before the death of the debtor. =~ When a man dies, his
estate is subject to ‘the payment of his debts; but under our
system of law, the debts must be paid under the direction of
the Probate.Court, in the order in which they are there classed,
and all debts of the same class must be paid together, either in
whole or in part.. Bomford vs. Grimes, -17 Ark. 571; Clark vs.
Shelton, 16 Ark. 483. ’ .

A creditor need not repair to the Probats Court to have his
demand passed on there, he may proceed by suit in the Circuit
Court, or other court of-cofnpetent jurisdiction, obtain his judg-
ment, which will be taken as an established demand, ready
for classification by the administrator, and for payment in its
rank, under the order of the Probate Court. Outlaw vs. Yell,
5 Ark. 472; Ryan vs. Lemon, 5 Eng. ©8; Clark vs. Shelton, 16
- Ark. 480. And he may do this because the law allows it to be
done; yet in every step of his proceeding he must conform to
all legislative requirements. It has been expressly decided by
this court, that a judgment in the Circuit Court does not confer
authority upon the plaintiff to collect the judgment in the ordinary
mode, by the process of the Circuit Court. The judgment, though
it has settled the existence of a demand, has complefed its al-
lowance, and has imposed upon the administrator the duty to
- classify it, and cause it to be recorded in the Probate Court,
cannot be allowed to slw'eep its way through an estate, appro-
priating its assets in disregard of the existence of demands that
are more worthy in the eye of the law, without notice of claims
that are upon an equal footing, from being placed in the same
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class. . Adamson vs. Cummins, 5 Eng. 541. The policy of our
law, and the ill ¢onsequences that would attend a departure from
it, are sufficientty set forth in that case, and we mneed say
no more than to express the continued assent of the court to
the result reached in that case, that judgments of the Cir-
cuit Court against executors or administrators, on debts due
from deceased persons, can support a compulsory satisfaction,
only by being -brought under the administration. of Probate
" Courts like other demands against estates, that they cannot be en-
forced by ordinary existing process, as if rendered against iiving
persons. :

‘Such is the law with regard to judgments of our own courts,
and we know of no principle that requires a different rule to.be, -
applied to judgments of the Federal Courts. They may not be,
like the State Courts, subject to statutory modes of proceeding,
but their judgments are of no higher grade than ours; and no
constitutional or paramount law gives to creditors out of the
State greater privileges in the distribution of estates than
- creditors in the State enjoy. Federal judgments are within the
reason of the law, the unrestrained execution of them by the
courts, as if the debtors were alive, would induce the evils, that
the law designed to prevent in placing estates within the cus-
tody of the Probate Courts to be applied to debts in the way
directed by our administration law.  And they are also within
the letter of the law, as expounded by the highest Federal
Court. ’ :

In Mississippi, the jurisdiction of the courts exercising Pro-
bate authority does not attach to the estate of a deceased person,
till it is found to be insolvent, when its assets are equally distrib- -
uted between all the creditors. _

But, in accordance with the Mississippi statute, the Supreme
Court held that a judgment of the District Court of the United
States given before the estate was declared insolvent, could
not be satisfied out of the assets by execution. The following
extract from the opinion of the court, plainly shows the princi-
ple of its decision:  “As, therefore, the judgment obtained by
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the plaintiffs in the court below, did not entitle them to a prior
lien, or a right of satisfaction in preference to the other creditors
of the insolvent estate, they have no right to take in execu-
tion the property of the deceased which the Probate Court has
ordered to be sold for the purpose of an equal distribution among
all the creditors. The jurisdiction of the court has attached to
the assets; they are in gremio legis. ~And if the Marshal were
permitted to seize them under an execution, it would not only
cause manifest injustice to be done to the rights of others, but
be the occasion of an unpleasant conflict betwesn the courts of sep-
arate and independent jurisdiction.”  Williams vs. Benedict, 8
How. 112.

In the above extract, all is said that need be said.to show the
reasonableness of applying to the judgments of the United
States Courts the same rule that we enforce upon judgments of
our own courts. And we do not understand the succeeding
qualifying remarks to be opposed to our system of distribution
of assets, for this does not attempt to exclude residents of other
States from obtaining judgments in the United States Courts,.
but places them only upon the same level with our own judg-
ments. If our statute considers all estates as insolvent, or likely
to be, or treats them as such until the contrary is shown, they
are entitled to the same protection from non-resident interfer-
ence, that the estates in Mississippi are, that are saved by its
law from being seized in a race of diligence for the satisfaction
of the whole of one debt, to the loss of all other debts. To the
same effect are Peale vs. Phipps, 14 How. 374 ; The Bank of Tenn-
esseec vs. Horn, 17 How. 160.

We are not the constituted judges of the good policy of our
laws, yet we may be indulged in the remarks, that its wisdom
cannot be impeached, that its equity is apparent. ~ And though
the decisions of this court are our highest and only controlling au-
thority, in construing our own statutes, we are glad to see that
Adamson vs. Cummins falls within the principle distinetly enun-
ciated by the most august tribunal of our country.-
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To the same effect are the decisions in Mississippi upon its
statute, like ours in principle.

Ixcept the case of The United States vs. Drennen, Hemp. E.
320, we have not found or heen referred to any authority that’
sustains the executipns of Russell.  For the cases of which Suy-
dam vs. Brodnax, 13 Peters 67, and Hyde vs. Stone, 20 How. 170,
may be taken as instances, have relation only to the right of suit,

“or to aftording redress to suitors in ordinary cases, and do not
deny the right of the States to compel all the creditors of anm
estate to be placed upon an equitable foundation, securing an equal
partition of the assets among all established claims according to

a priority that shall depend upon the worthiness of the clalms
and not upon the residence of the claimants.

Our administration law is not within the observation of Voor-
hees vs. The Bank of the United States, 10 Peters 449, and Huff
vs, MHutchinson, 14 How. 5388, as it does not interfere with the
plaintiff in getting his judgment, and does not take away his
right to process for its execution, although it changes the mode
of execution, by remitting the judgment to the Probate Court, and
to satisfaction under its rules, instead of permitting the ordinary
‘legal process.

. The case from Hempstead’s Reports, to which we have been
cited, does contain a sound exposition of our statute.

A court does not cease to be a court, because it cannot by its
own power cxecute its judgments. This prohibition rests upon
our own courts of superior jurisdiction with regard to their
judgments against the personal representatives of deceased per-
sons. But in considering the premises upon which judgments
are given, and in giving them, the courts act as courts, are such
in the highest and most appropriate sense. The rendition, more
than the execution of a judgment, is an exercise of judicial power.
The argument for Russell, and the United States vs. Drennen,
would make a court consist mainly in the discharge of ministerial
offices, making them as necessary to the constitution of a court,
as its judicial functions.  The argument is unsound, the case
is not law. : )
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It is insisted for Russell that, though thz executions under
which the lands included in the cross-suit were sold, were irregu-
lar, the sale must not be interferred with in this suit; that the
proceedings were.not reviewed by appeal, or ert of error, and can-
not be attacked by this htlgatlon
- A bill in chancery prosecuted for the single purpose of can-
celing titles founded upon irregular sales, is not an indirect or
collateral proceeding. This case has no analogy to Scott vs. Pleas-
ants, 21 Ark. 364, and the numerous cases that hold a judgment
or decree good against an objection made in a collateral proaceed—
. ing. :

Nor does Russell occupy the situation of the purchasers in
Adamson vs. Cummins. Their title was maintained - because
they ‘Were unconnected with the irregula/r execution that was
quashed.  If they had been, like Russell in this case, the pro-
moters of the illegal proceeding, the sale as well as the execu-
tion would have been quashed; they would have been sub-
jected to the same decision that we make concerning Russell:
that his executions were irregular, that they are questionable
by direct proceeding against them in chancery, and that he de- -
rived no title to the lands he bought at the sales, which he can
hold against those that are entitled to the estate of George W.
Ferebee,

The order canceling | the t1tles of Russell must except the lands
purchased by him under decrees for the foreclosure of two mort-
gages given to him by George W. Ferebee to secure the pay-
ment of part of the debts on which Russell’s judgment was ob-
tained. These lands are those conveyed to Russell by John 8. .
Horner, commissioner, upon the 23d of ‘April, 1849, and thosc
conveyed to him by William Harvick, commissioner, on the 3d
of February, 1846. :

Upon. these lands mortgaged to Russell, he had a specific lien,
~ which George W. Ferebee’s death did not displace. Russell had
a right to enforce that lien without application to the Probate
Court, and the title he obtained to the lands under the mortgage
sales is good. ‘
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We assent to.the proposition, that the heir of George W. Fere-
bee cannot cancel Russell’s title to the lands, without paying his
judgment, L o

The judgment was an allowed demand; it was the duty of the
executors of George W. Ferebee to classify and list it in the Pro-
bate Court, among the ascertained claims against the estate. The
estate has been discharged from the Probate Court; the property
divested "from Russell’s trustee goes to the grantee of George W.
Ferebee’s heir, and it is not equitable for her to have it, and for
the beneficiaries 6f Russell’s trust to lose the lunds, without being
indemnified by payment of the judgment, to whose satisfaction
the lands were applied. ‘ :

Such is the'principle of certain decisions of the Supreme Court
of the United States, which do not conflict, but were argued as
conflicting with the irregularity of the Marshal’s sales. Un. Bl.
Ten. ws. Jolly, 18 How. 507; Green ws. Creighton, 23 How.
107. ‘ C

Russell is not to be considered as a trespassei‘, but rather as
a trustee, holding the lands charged with the payment of his
judgment. It does not appear that he acted corruptly, or more
exactingly than might be expected of a diligent creditor. He
. avers in his answer that he only took the course pointed out by
his counsel, that he did not interfere in the direction of the coer-
cive measures against the lands, and only did what he thought
- and was advised he had a right to do. The unsettled condition
of the law and practice in our State’ Courts, end the doctrine of
the Federal Court in this State, as asserted in The United
States. vs. Drennen, make the answer reasonable in this re-
spect. .

Russell will be credited with his judgment and its accruing
interest.  He will also be credited with tke amount he paid to
the United States for the lands marked No. 5, in his answer to
the cross-bill setting forth the lands hought by him under the exe-
cutions against George W. Ferebee, from which it appears that
Ferebee claimed those lands wunder a Cherokee pre-emption,
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which did not hold them, and that Russell was obliged to enter
~them. On this credit six per cent interest will be allowed.

Russell will be charged with the sums he bid for the lands and
town lots he bought at the two mortgage sales.

And as there will be a large balance on the judgment, after
taking into account the prices which he has realized from the
sale of lands not included in the mortgages, he will also be charged
with those prices, taking the prices in his answer as the true price
and value of the lands sold. :

But from the price of survey, No. 2391, sold to the Martins
for $9,800, a deduction of 498 70-100 dollars, with ten per cent
interest from the 23d of September, 1845, to the 3d of February,
1846, must be made, which amount Russell was obliged to pay to
Cephas Knowlton, to remove an incumbrance upon the lands in
the survey. : ' .

Russell will also be charged with the value, in February, 1850,
of the north-east fractional quarter of section twénty—nine, town-
ship two south, range four west, which he then conveyed to James
M. Williamson for a- price not stated; with the value of lot No.
2, in Heleﬁa, on the 1st February, 1850, which Russell donated
to the Presbyterian Church, and with the valu: of lots 69-and 71,
in Helena, at the beginning of this suit.

The residue of the amount due on the judgment, which is likely -
to be about twenty-five thousand dollars, will be a charge upon
the lands, and Mrs. Neely will be entitled to have them divested
out of Russell’s trustee, and to have them vested in her, on pay-
ment of what is due upon the judgment, or to have the lands or
enough of them sold to pay the amount, and to hold the overplus
of lands, or of their proceeds, as the grantee of Robert M. Fere-
bee, or if she declines the offered relief the cross-bill of Robert M.
Ferebee as adopted by her will be dismissed. :

This does not include the lands which Russell bought at the
mortgage sales, or those which he sold; as specified in his answer.
" As to them, the cross-bill of Robert M. Ferebee, and the dependent
bill of Neely and wife are dismissed.

The conclusion upon the execution sales would be without
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effect in this case, except upon the lands subject to partition
between Hanks and Mrs, Neely, unless the cross-bill can extend
beyond those lands. TFor Russell, it is contended that the cross-
bill must be confined .to the lands that are the subject matter
of the original suit. And such is the general law. Story Eq. Plg.
s. 401; 38 Day Ch. Pr. (Perkins Ed.) 1746; Galatier vs. Erwin,
Hoplks. Ch. Eep.

The reason of ‘the law is to confine suits within reasonable
bounds, and to do this, the litigation is restricted to the matter of
the complaint, as otherwise an indefinite number of subjects of
controversy might be brought into a case, delaying the suit and
burdening it with costs, not appertaining to its subject matter,
and perplexing the court.

More often than otherwise, a cross-bill is to obtain discovery
from t}i_e plaintiff of facts contrary to, or different from those
stated in the bill, but concerning its matter; or to obtain a de-
cree against the plaintiff in the original suit, and the authorities
refer to this sort of cross-bill, unless special mention is made of
a cross-bill, filed to obtain a decree against a co-defendant.
This ‘latter sort of cross-bill is as well grounded in practice as
the other, although it partakes somewhat of the nature of an or-’
iginal bill against the co-defendant, it being necessary to compel
an snswer from him by process, that not being necessary in this
State as against the plaintiff in the original suit. Walker vs.
Byers, 14 Ark. 262 ; J oseg} vs. Rogers, 13 Geo. 481. :

. As agdinst a co-defendant, a cross-bill is not a defense to the
original-bill, and thus loses the most striking characteristic of a
cross-bill. © Anderson vs, Ward, 6 M on'. 420,

There would be but little difficulty on this point, in the case
before us, if the parties, made defendants to the cross-bill, can’
he held to waive the objection to its scope'. For Hanks makes
no objection to the cross-bill being entertained, though the effect
of it has been to overshadow the original suit; and Russell
comes up without hesitation to the fullest possible defense againsi
all that is charged, or can be inferred from the cross-bill. It is
his copious documentary defense to the cross-bill, that has
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swelled the case to such unwieldly propositions.  If he, or if
Hanks, had called upon the court below to have confined the
case to the lands in which Hanks had the interest, alleged in his
bill, it would have been the duty of the court to have sustained
the desived restriction,  But Russell not only answered the
cross-bill fully, but he first brought the fact into the case, that
- his purchasers extended to other lands of Terzhee, than those that
were the subject of Hanks’ coinplaint. This was done in his two
answers to the original bill; and the cross-bill is only an amplified
specification of what the answers stated in a comprehen-
give way.

Still we do not say that a cross-bill, by the acquiescence of
parties, may have indefinite extent, for the books seem to imply
that there is want of power to make a decree upon matters uncon-
nected with the original suit, '

A critical examination of the authorities will, however, con-
fine, the general. expression to cases where parties have made
the proper objection at the proper time, or where the cross-bill
concerned only the plaintiff in the original suit, when it was a
pure defense, or when the matters in the cross-bill were entirely
disconnected from the subject of the original bill. And there
will be found authority to show that this confinement of the

_cross-bill to the matter of the original bill, is only @ usual, or
rather is not a universal quality.  As in May vs. Armstrong, 3
J.J. M. 262, after stating the law in the general terms in which
it is mostly found, it qualifies the restriction by making it inoper-
ative, if “there exist some special circumstances, such as insol-
vency, non-residence, &c., which would render it necessary in or-
der to avoid irreparable injury * ¥ ¥ o* The
cross-bill must relate exclusively to the subject matter of the bill.
and things connected therewith, and foreign matter cannot be in- .
troduced unless under special circumstances.” - The same quali-

- fication is contained in the Georgia case, already cited upon an-
other point. Josey vs. Rogers, 13 Geo. 482, )

Russell is proved to have been.a non-resident, and that is one

of the standing facts, classed by the authorities as among the spe-
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cial circumstances that may remove the gemeral rule. Yet we
. place this matter upon another, and we think higher ground.
The matters of the cross-bill are not unconnected with the mat-
ter of the original bill.  That relates to certain tracts of land,
and Russell and Robert M. Ferebee were called to answer, as
owning or claiming the half of the lands the plaintiff did not
claim.  Russell appeared, and asserted his claim to the lands
as a purchaser of them at-an execution sale. Terebee appeared
and claimed the title of Russell.  But according to the princi-
ple of this opinion and of the argument for Russell, he was not
entitled to all the lands Russell bought under executions against
the assets of George W. Ferecbee, without paying Russell’s judg-
"ment. That principle would have required the part of the lands
to be partitioned between Ferebee and Hanks, to have. been
charged with their ratable part of the amount due Russell upon
. the judgment, and thus the whole matter that has been under
consideration in the cross-bill, as extended to all the purchases
of Russell, would necessarily have been brought under review,
to ascertain the charge upon Ferebee’s half of the lands men-
tioned in the original bill. The litigation, in its subjects of en-
quiry, would have been as extensive as it has been.  There is.
no propriety in the decree being narrower than the Tequisite sub-
jects of examination and controversy between parties already be-
fore the court, From this cause, from the claimant of all the
lands- being the same as the claimants of the half of the lands
Hanks did not claim, from Russell claiming all- the lands under
the same title, and. from Ferebee’s deducing them all as his by
descent, we decide that the matter of the cross-bill is not foreign
to that of the original bill. Though more extensive, it grew outl
" of the matter of the original bill. Daniel vs. Morrison 6 Dana. 187.

Even if there had been no cross-bill filed, we think the court
might well have regretted losing the opportunity of settling a con-
troversy that was so deeply involved in the enquiries which must
have been made to deal out equity with respect to the lands of the
original bill.

When neccessary, the court will order a cross-bill to be filed

22 Ark.—38 - :



594 CASES IN THE SUPREME COURT [22 Ark.

Hornor, as Trustee vs. Hanks et al. ‘. [JANUARY

to insure a complete determination of the matters involved in a
suit. 2 Madd. Ch. 433.- ,

The following is apposite to this case, and we think decisive
of the propriety of the cross-bill:  “Upon hearing a cause, it -
sometimes appears that the suit already instituted .is insufficient
to bring before the court all matters necessary to enable it fully
to decide upon the rights of all the parties.  This most com-~
‘monly happens where parties in opposite interests are co-de-
fendants] so that the court cannot determine their opposite in-
terests upon the bill already filed, and the determination of -their
interests is yet necessary to a complete decree upon the sub-
ject matter of the suit. In such a case, if upon hearing the
cause the difficulty appears, and a cross-bill has not been ex-
hibited to remove the difficulty, the court will direct a bill to be
filed, in order to bring all the rights of all the parties. fully and
properly for its decision, and will reserve the directions or dec-
larations, which it may be necessary to give or make touching
the matter not fully in litigation by the former bill, until this
new bill is brought to a hearing.” 1 Smith Ch. Pr. 460.
~ Upon this, the most difficult point of this difficult case, we
maintain the .cross-bill to the extent it was presented and de-
fended, and decreed upon in the court below.

The decree of the Circuit Court of Phillips county 51ttmg in
chancery is reversed, and a decree must be made in- this court, in
conformity to this-opinion, which will be remanded to the court
below for execution.” Let each party pay one-half the costs in this
court, and the costs of the further executiori of the decree, the
costs in the court below to remain as provided for in its decree.



