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Where the plaintiff, or his attorney, appears before the Clerk and acknow-
ledges and enters satisfaction of a judgment, under the provisions of
the statute, no judicial action is required: if application is made to the
Court, by the defendant, to have satisfaction entered, the order for
satisfaction to be entered, is a judicial act, and the entry of it a solemn
record: but if the attorney voluntarily appears before the court and
acknowledges satisfaction, there is nothing before the Court to call forth
the exercise of judicial power, and it is not clear that the entry in such
case should be treated as a solemn record.

The record of a judgment is not conclusive, as an estoppel, against a per-
son not a party or privy_to the suit in which it was rendered; and so
where the attorney of the State Bank acknowledged part satisfaction
of a judgment, parole evidence is admissible in a suit against his securi-
ties, upon his official bond, to prove that nothing had been paid upon
the judgment. :

Appeal from Pulaski Circuit Court.
Hon. JorN J. CLexDENIN, Circuit Judge.

HempsteaD, for the appellaﬁt.

If the entry of satisfaction in this case is a record, it cannot
be impeached by parol testimony, at least in a court of law and
in a collateral proceeding. Is it a record? Of that there
would seem to be no room for doubt. It was an act judicial
in its nature and proper to be done. It was performed in open
Court, and the evidence of its performance enrolled among its
proceedings. It was something of which the Court had juris-
diction, and the actors were personally before the court. It
was a part of the proceedings of the Court, and as such, enti-
tled, and indeed bound to be recorded. It was a solemn ac-
knowledgment of record, and if, in view of the place where it
was done, and the manner of doing it, and the subject matter
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to which it related, it cannot e held as equally sacred and
. valid, with any other order or judgment of the same court, I
am at a loss to perceive on what just and proper grounds, a
_distinction can be made.

It has been argued that this acknowledgment, being at best
only a quasé judicial act, and not of that character to necessa-
rily find its way into the permanent rolls of the court, although
in fact there, may be explained or contradicted by parol evi-
dence as a receipt may, and like a receipt, is only prima facie
evidence, and subject to explanation.

The difference is very obvious. A receipt for money relates
to an act én pais, whereas the acknowledgment and entry of
satisfaction of a judgment, whether entire or partial, is a judi-
cial proceeding of a court of record, necessarily carried into
and perpetuated in its rolls A receipt is a mere admission in
pais without solemnity; whereas the entry of satisfaction,
whether under the statute or according to the common law, is
a judicial admission evidenced by the record, and of as much
dignity and solemnity as any other judicial proceeding. There
is no analogy between this and the other.

The acknowledgment and entering of part satisfaction is just
as binding on the sureties as it was on Lincoln, the principal.
It was done in the performance of a duty incumbent upen him
as bank attorney, and was part of the business for which the
sureties were bound in the bond, Entries made by a Clerk or
collector in the course of his duty, are admitted as evidence
against his sureties, in a suit on the Lond against the sureties.
And so an admission of the principal in the course of his duty
and whilst he is in office, is competent evidence, and binding
on his sureties, in an action against them on his bond. 1
Greenl. Ev. 187; Whitnash vs. George, 3 Barn. & Cress, 536
Middleton vs. Milton, 10 Barn & Cres. 317; McGahey vs. Als-
ton, 2 Mees. & Welsby, 218, 214; Fenner vs. Lewis, 10 Johns.
88; Meade vs. McDowell, 5 Binn. 195. )

Warkins & GaLracHER, for the appellees.
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Mr. Chief Justice Exgrisi delivered the opinion of the Court.

This was an action of debt brought in the name of the State
for the use of the Bank of the State, upon the official bond of
Lemuel R. Lincoln, (after his death,) as attorney for the Bank,
against Jared C. Martin and George C. Watkins, two of the
securities in the bond.

The special breach assigned was, that on the 10th of No-
vember, 1847, Albert Pike paid to Lincoln, as such attorney,
one half of a judgment rendered in favor of the Bank, on the
16th of November, 1846, against Absalom Fowler, Albert Pike
and Thomas W. Newton, for $4,850, with ten per cent. interest,
from 27th July, 1844, and costs: that Lincoln, as such attorney,
and for the plaintiff, acknowledged satisfaction of one half of
said judgment so paid to him, but never accounted for the
same in any way to the Banlg.

The defendants, by plea, denied that Pike paid, or that Lin-
coln received from him, or any other person, any part of the
judgment in the declaration mentioned, etc.

The issue thus formed, was submitted to a jury.

The plaintiff, for the purpose of proving the receipt of the
money by Lincoln, his liability, etc., read in evidence from the
common law record of judgments, of the Pulaski Circuit Court,
an entry made on the 10th day of December, 1847, as follows:

“The Bank of the State of Arkansas, Plaintiff.

Vvs. :
Absalom Fowler, Albert Pike & Thos. W. Newton, Defendants.

On this day comes said plaintiff by L. R. Lincoln, her attor-
ney, and here in open court acknowledges that she has re-
ceived of the said defendant, Albert Pike, full satisfaction of
one half of the debt and interest of the judgment rendered in
this cause, on the 16th day of November, 1846, in record book
Y. page 103, and on her motion it is ordered that said satls-
faction be entered herein.” )

Tt was also proved that Lincoln was, at the time of the above
entry, Bank Attorney, and that in the margin of the record,
where the judgment was entered, was an endorsement of half
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satisfaction, made by the Clerk, 10th December, 1847, veferving
to the above entry. It was also proven that Lincoln had not
reported or paid any thing thereon to the Bank, or in any man-
ner accounted therefor, ete. The plaintiff offered no furtisr
evidence.

The defendant then offered to read the deposition of Albert
Pike, to show that nothing had been paid, and that the entry
of record, as above, was made by mistake ; to which the plain-
tiff’s counsel objected, on these grounds and no other, viz:

1. That the entry being of record, could not be destroyed,
set aside, affected or contradicted by anjr parol proof whutever.

2. If in fact, a mistake had been made, as stated in the de-
position, the proper form to correct it,-if correctable at all, is
in chanéery, and not at law.

3. The defendants in this suit are estopped from disputing
the record entry of part satisfaction, read in evidence on the
part of the plaintiff.

But the objections were overruled, and the deposition admit-
ted to be read in evidence to the jury, to which the plaintift
excepted.

The deponent, after copying the record entry, as above, tes-
tified as follows: :

“The judgment so referred to, was for a debt of Absalom:
Fowler, on which myself and Thomas W. Newton, were secu-
rities. It was rendered for $4,850, Wwith interest at 10 per cent.
per annum from the 27th day of July, 1844, until paid. The
entry above copied, and that of satisfaction of one half on the
margin of the record of the judgment, are mistakes. Mr. Lin-
coln never made any such acknowledgment. I never paid a
dollar on said judgment. The mistake was committed by the
Clerk, in this way: there was a judgment of the Bank of the
State of Arkansas, against Absalom Fowler and myself, as
securities of George Waring; rendered in the same court on
the 20th day of September, 1842, (Record N. folio 182,) for
$900 debt, with interest at 10 per cent’ per annum, from April
19th, 1841; on this judgment there was an exccution and de
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livery bond, and judgment on delivery bond against myself and
Fowler, and Charles P. Bertrand, our surety in delivery bond,
for $900 debt, and like interest from 19th of April, 1841, ren-
dered 6th July, 1843, (Record O. folio 307.) 1 paid one half of
this latter judgment, and at my request Mr. L. R. Lincoln,
attorney of the Bank, on the 10th day of December, 1847,
acknowledged satisfaction, first of the whole original judgment
and then of one half of the judgment on the delivery bond.
The former entry was made, the latter was not; but instead of
it, by mistake, the Clerk made the entry, copied above, in
the wrong case.

“When I found out the error, after Mr. Lincoln died, I told
Mr. Ross, the Receiver of the Bank, of it; that if I were to die,
it might be known that Mr. Lincoln had not received the
amount. I told Col. Fowler also of the error, and know from
him that he did not make such payment any more than I did.
The entry is altogether a mistake of the Clerk.”

The verdict and judgment were in favor of the defendants,
and the plaintiff appealed.

The admissibility of Pike’s deposition, as rebutting testimony,
is the only question presented for the decision of this court.

The statute provides that where a judgment or decree is
satisfied, otherwise than by execution, the party, in whose favor
the same was rendered, shall enter and acknowledge such sat-
isfaction before the clerk of the court in which such judgment
or decree may have been rendered. Gould’s Digest, chap. 96,
sec. 21.

That satisfaction may be entered by the plaintiff in perscn,
by his attorney of record, or by an agent duly authorized in
writing for that purpose ete. 5. sec. 23.

That upon the acknowledgment of satisfaction of any judg-
ment or decree, the clerk shall enter the same in his minutes,
which shall be signed by the person making the acknowledg-
ment and attested by the clerk. 7b. sec. 24.

That satisfaction entered in accordance with the preceding
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provisions of the statute shall forever discharge and releasc
the judgment or decree. [b. sec. 26.

The statute further provides that if the person receiving sat-
isfaction of any judgment or decree shall neglect or refuse to
acknowledge the same within the time prescribed, etc., the
party interested may, on notice given to the adverse party, or
his attorney, apply to the Court to have satisfaction entered.
1. sec. 21.

That if the Court shall be satisfied that the plaintiff, his
agent, or attorney, has received full satisfaction of such judg-
ment or decree, an order shall be made, directing the clerk to
enter satisfaction on the same, which shall have the same effect
as 1f it had been acknowledged by the party; and the costs of
such application shall be recovered of the party refusing, by
execution as in other cases. /b. sec. 28.

That clerks of courts, in entering judgments or decrees in
the judgment docket, shall leave a space or margin on the
record, in which to enter a memorandum of the satisfaction,
ete.  [1d. sec. 29. '

It may be observed that the statute does not require the
plaintiff, etc., in a judgment, etc., to acknowledge and enter
satisfaction until the judgment, etc., 4s satisfied.

When the judgment is satisfied, the statute provides for two
modes of entering satisfaction: 1st, by the plaintiff, or his
attorney, voluntarily appearing before the clerk, and acknowl-
cdging and entering satisfaction. In this mode of entering
satisfaction, no judicial action is required. It is entirely the
work of the plaintiff, etc., in the judgment, and the clerk
acting ministerially.,

In the second mode, an application is made to the court by
the defendant in the judgment, there is notice to the plaintiff,
or his attorney, and the order for satisfaction to be entered is a
judicial act, and the entry of it is, doubtless, a solemn record.

In the case before us, neither mode of entering satisfaction
prescribed by the statute, appears to have been followed.
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Lincoln, the attorney of the Bank, voluntarily appeared betore
the court, and acknowledged satisfaction of one half of the
judgment. There was nothing before the court requiring
judicial action, or to call forth the exercise of judicial power;
hence it is not by any means clear that the entry of part satis-
faction, made by the clerk, under such circumstances, should be
treated as a solemn record.

But suppose it be treated as a record, is it conclusive upon
the securities of Lincoln? :

There are two features in the deposition of Pike; the firs?,
that Lincoln did not acknowledge payment of one half of the
judgment mentioned in the entry—that the acknowledgment
was made in relation to another and different judgment, alto-
gether; that the clerk made a mistake in making the entry, etc.;
the second that nothing had in fact been paid on the judgment
mentioned in the entry.

The first feature of the deposition, treating the entry as a
solemn record, was inadmissible, because it flatly contradicts a
fact recited by the entry—that is, that Lincoln admitted that
one half of the judgment referred to in the entry, had been
paid, ete.

Was the second, and more important feature of the deposi-
tion admissible?

Treating the entry as a record, it certainly cannot be more
conclusive against the securities of Lincoln, who were in no
way parties. to it, than the record of a judgment would have
been, if the Bank had sued Lincoln for money collected by him,
and in the suit he had admitted, or it had been judicially ascer-
tained, that he had collected one half of the judgment in ques-
tion, and judgment had been rendered against him for the
amount; and afterwards his securities had been sued, and the
judgment so rendered against their principal offered in evi-
dence against them. :

In such case, the judgment recovered against the principal
would only be prima facie evidence in the suit against the secun-
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rities, and not conclusive. It would be competent for them to
prove, as they did in this case, by the deposition of Pike, that
their principal did not, in fact, receive the money for which
judgment was rendered against him.

This is upon the principle that the record of a judgment is
not conclusive, as an estoppel, against a person not a party, or
privy to the suit in which it was rendered. Snider vs. Great-
house, et al., 16 Ark. 12; Bone as admr. vs. Torry, ib. 83; (' hip-
man vs. Fambro, tb. 2915 3 Ham. O. E. 488.

We think, in any view of the case, that so much of Pike’s
deposition as proves that no part of the judgment referred to
in the entry in question, was in fact paid to Lincoln, was ad-
missible; and this was the material point in issue.

The judgment is affirmed.

~

Absent, Mr. Justice Rector.




