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Estrs vs. Boorne.

Where a person purchases property under an execution, issued upon a
valid and subsisting judgment, in an attachment; and, afterwards, a re-
hearing is granted the defendant, verdict in his favor, judgment that
the attachment be dissolved, and the property restored,—this does not
effect the validity of the sale and purchase of the property under the
judgment while it was in force, nor revest the title to it in the defendant.

It is no error to reject testimony on the trial, which, if permitted to be
offered, could have been of no benefit to the party. '

In an action by a bailor against his bailee, it is no defense to the latter that
the bailor purchased the property while acting as agent or attorney for
a third person, who may have the right to claim the benefit of the
purchase. ' .

The construction of a contract, and the form of action to be brought upon
a breach of it, are questions of law, to be determined by the -Court, and
not by the jury.

Where the contract of bailment was that, upon a certain contingency, the
bailee was to account to the bailor for the property; and the proof was,
that upon legal demand, the bailee refused to deliver the property—
disputed the bailor’s right to it—and offered, in no way, to account for
it; the bailor had the right to bring trover after the demand and re-
fusal. '

Appeal from Lawrence Circuit Court.
Hon. Wirriau C. Brvens, Circuit Judge.
W, Byzrs, for the appellant. .
FaircHirp, for the appelle;a.
Mr. Chief Justice Excrisa delivered the opiI;ion of the Court.
This was an action of trover, brought by Boothe against

FE'stes, in the Lawrence Circuit Court, for the conversion of a
cow and calf.
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The case has been here before, see Boothe vs. Estes, 16 Ark.
104.

After it was remanded, the issues were again submitted to 2
jury, upon the following evidence, etc.:

Lasater, witness for the plaintiff, testified that on the 11th of
May, 1848, he, as con\stabie, ete., sold a cow and yearling
under an execution, issued in a case of attachment, wherein
Letitia Crawford was plaintiff, and Robert Tarter defendant.
That Boothe, the plaintiff in this suit, bid off the cow and
yearling at the sum of $10. The sale took place at the house
of defendant Estes; and, just after Boothe bid off the property,
Estes stated that the cow was a choice cow, and one that he
had given his daughter, the wife of Robert Tarter; and that, if
Tarter was at home, he would not take fifty dollars for the
cow, and that he expected Tarter would soon return, he being
then absent in White county, building a cotton-house. That
Boothe replied to him (Estes) that it was not the cow he want-
ed, but the money was what he wanted. And it was then agreed
that the cow and yearling should be left with the defendant,
Estes, and if Tarter should return and pay the money, then
that was all he (Boothe) wanted; but that if Tarter did not

" return and pay the money, then the defendant should account

for said cow and yearling. They were then worth about $10,
ete. Witness had no recollection of Estes agreeing to deliver
the cow, but he recollected distinctly that Estes said that if
Tarter did not return and pay the money, he would account
for the cow and yearling.

On cross-emamination, the witness stated that Boothe acted
as the agent of Mrs. Crawford, in the suit against Tarter, in
getting out the attachment, and at the trial, and at the sale of
the cow and yearling. That Boothe paid the costs on the exe-
cution, and for the residue of the bid for the property receipted
to witness as constable. That when witness went to execute
the attachment, he found the cow and yearling at Estes’, who
told him that they were the property of Tarter.

It appears that plaintiff.did not offer to introduce the pro-
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ceedings in the attachment case, or desire the witness to state
the contents thereof, but merely called his attention to them as
introductory to what he was expected to testify about.

Tucker, a witness for plaintiff, testified that the plaintiff
gave him an order on defendant for some cattle, as follows:

“Mr. Thomas Estes: Sir—Send me the cow and yearling
that I purchased at the sale of Robert Tarter, under the execu-
tion, and left with you, and all the increase, by Mr. Henry G.
Tucker; and, in so doing, you will oblige yours, etc.

December 20th, 1849,

F. BOOTHE.”

Endorsed: “Protested—Thomas Estes.” N

Witness stated that he took the order to the defendant about
February, 1850, and presented it to him, and requested him to
deliver the cattle therein mentioned. Défendant replied, that
Boothe had no cattle there—and said something about Tarter
having come back, and had a new trial, and a decree that the
property be returned to him, but witness could not recollect all
he did say about that. Witness then wrote “Protested” on the
order, and signed defendant’s name to it, at his request.

The defendant then proposed to introduce the whole of the
proceedings in the attachment suit between Mrs. Crawford and
Tarter including the proceedings of Tarter to disprove the debt,
and set aside the judgment, etc., after his return, etc., which,
upon the objection of the plaintiff, the Court excluded, and the
defendant excepted.

The plaintiff moved the Court to instruct the jury as fol-
lows:

1. “That if they find, from the testimony, that the plaintiff
asserted a right to the property described in the declaration, or
to a part thereof, and that the defendant requested the plaintiff
to leave the property with the defendant, to account for it if
Tavter did not return and pay a judgment that Mrs. Crawford
had got against Tarter, and that such condition was not com-
plied with, and that, on the failure of such condition, the plain-
tiff demanded the property of the defendant, and the defendant
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did not deliver the property, according to the demand of the
plaintiff, and did not offer to account to the plaintiff for the
property or its value, that the said defendant is liable to the
plaintiff in this action for the value of the property.

2. “That if they find, from the testimony, that the defendant
received the property to account to him for it, subject to a con-
dition that was not performed, and that, on demand therefor
by the plaintiff, the defendant did not account to the plaintiff
for the property, that the defendant became liable in this action
to the plaintiff for the value of the property.

3. “That if they find that the defendant retained the pro-
perty described in the declaration, or a part thereof, to account
therefor upon a certain condition, that he became the bailee of
the plaintiff for that property, subject to the condition; and if
the condition was not observed, that the dzfendant, on demand
of the property, was obliged to deliver the property to the
plaintiff, or pay him for it, or offer to do so, or show that a
delivery of the property had become impossible by casualty
or accident.

4. “That if they find, from the testimony, that the plaintiff
acted as the.agent of Mrs. Crawford in buying the property
mentioned in the declaration, and that although, between Mrs.
Crawford and the plaintiff, the property belonged to Mrs.
Crawford, that the legal title to the property was in the plain-
tiff, and bought for his own use, as against all persons but
Mrs. Crawford, and that he could sustain an action at law for
the detention of, or injury to said property.”

Which instructions the Court gave, against the objection of
the defendant, and he excepted.
~ The defendant moved the Court to instruct the jury as fol-
lows: '

1. “That if they find, from the evidence, that Boothe bid off
the cow and yearling, and that the cow and yearling were left
in the possession of the defendant, upon the agreement that if
Robert Tarter should come back and pay the debt, they should
be Tarter’s, and if not, the defendant to account for them; and
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they believe, from the evidence, that it was the understanding
between the parties that if Tarter did not pay the debt, that
the defendant should pay for them, or account for their value,
then they should find for the defendant.

2. “If they find, from the evidence, that Boothe acted as the
agent of Mrs. Crawford, in the purchase of said property, and
that the purchase was in fact made for Mrs. Crawford, and not
for Boothe, then they should find for the defendant.

3. “That the jury should find their verdict upon the evidence
given in this case alone; and that what the counsel read to the
Court, in the hearing of the jury, from the bill of exceptions
taken on a former trial, is not evidence in this case, and they
should not take it into consideration.

4. “That if they find, from the evidence, that Boothe was
the agent of Mrs. Crawford in the conducting and manage-
ment of said suit, and the sale of said property, then any pro-
perty bid off by Boothe at the sale, under said execution, would,
in law, be a purchase for Mrs. Crawford.

5. “That when an agent, in the transacting of his principal’s
business, purchases personal property, the same becomes, and
15, vested in the principal.

6. “That a purchase of personal property, made by an agent
with his principal’s means, within the scope of his agency,
vests the title to said property in his principal.”

The Court refused the first of the six instructions, moved
by the defendant, and gave the other ﬁve he excepted to the
refusal of the first.

The jury returned a verdict in favor of plaintiff for $10,
damages.

The defendant moved for a new trial, on the grounds that
the Court erred in excluding from the jury the proceedings in
the attachment case; giving the instructions moved by the
plaintiff: and in refusing the first instruction moved by the
defendant; and that the verdict was contrary to law and evi-
dence, ete.
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The Court overruled the motion, the defendant excepted and
appealed.

1. Did the Court below err in excluding from the jury the
procecdings in the attachment suit? The substance of those
proceedings from their inception to the return of the execution
under which Boothe purchased the cow and calf, is set out in
the opinion of this Court in Boothe vs. Estes, 16 Ark. 104.

The additional proceedings which Estes offered to introduce,
show that on the 3d of February, 1849, Tarter appeared before
the Justice of the Peace, and prayed for leave to disprove the
debt, etc., for which the judgment was rendered in the attach-
ment suit; which was granted, and the matter set for hearing
on the 17th of February. That on that day the parties ap-
peared, the matter was submitted to a jury, who, after hearing
the evidence, returned a verdict, in “favor of the defendant for
non-suit and costs.” Whereupon, it was adjudged by the magi-
strate, “that said attachment be dissolved, and said property
restored, and that said defendant recover of said plaintiff al’
of his costs,” ete. ’

Boothe purchased the property under an execution issued
upon a valid and subsisting judgment. By the sale and purchase,
Tarter’s title to the property was divested. If the magistrate
had the legal power, at a subsequent period, to grant Tarter a
hearing in the attachment suit, allow him to disprove the debt,
and set aside the judgment, etc., as was done in this case, this
would not affect the validity of the sale and purchase of the
property under the judgment while it was in full farce, or re-
vest the title to the property in Tarter. Hisremedy is upon the
bond which Mrs, Crawford was required by the statute to euter
into before she sued out the execution upon the judgment in
the attachment suit. See Gould’s Dig., ch. 16, sec. 30, p. 165.

It follows that this feature of the proceedings in the attach-
ment suit could have been of no legal benefit to Estes, if the
Court below had permitted him to read the proceedings to the
jury. A '

It is insisted however by the counsel for Estes, that he had
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the right to read the proceedings to the jury, for the purpose of
proving, "in connection with the other evidence, that Boothe
acted as the agent of Mrs. Crawford in the attachment suit,
ete., and that his purchase of the cow and calf, under the exe-
cution, was for her benefit.

To this it may be responded, that if it could have been shown
by the introduction of the proceedings more satisfactorily than
it was by the testimony of the constable, that Boothe acted as
the agent of Mrs. Crawford in the attachment suit, etc., this
could have been of no avail to Estes, because, as will be shown
below, the agency of Boothe was not a material question in the
cause.

2. Did the Court below err in giving the instructions moved
on behalf of Boothe?

Boothe’s right of action against Estes grew out of the con-
tract of bailment entered into between them after Boothe bid
oft the cow and calf at the constable’s sale. It may be that
Mrs. Crawford had the right to claim the benefit of the pur-
chase, on account of Boothe having acted as her agent or attor-
ney in the attachment suit, etc., and bid off the property; but
this was a question to be settled between her and him, which
did not concern Estes. Wade vs. Pettibone, 11 Ohio, 59.

We thinl, therefore, that the instructions given for Boothe
were substantially correct.

It would be a task of some difficulty to make it appear that
the five instructions given for Kstes, are, upon principle, per-
fectly in harmony with those given for Boothe, but the latter
being substantially right, Estes has no ground to complain, if
the former, given at his instance, are, to any extent, in conflict
with the latter.

3. The first instruction moved on behalf of Estes, was pro-
perly refused, because its effect would have been to submit to
the jury the construction of the contract between the parties,
and the question, whether, on failure of Estes to deliver the
cow and calf, when demanded, Boothe had the right to bring
trocver for their conversion, or an action ez contractu, for their
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value, as upon a mere money demand, which were questions of
law to be determined by the Court, and not by the jury.

“What a contract means, is a question of law. It is the
court, therefore, that determines the construction of a contract.
They do not state the rules and principles of law by which the
jury are to be bound in construing the language which the par-
ties have used, and then direct the jury to apply them at
their discretion, to the question of construction; nor do they
refer to these rules unless they think proper to do so for the
purpose of illustrating and explaining their own decision. But
they give to the jury, as a matter of law, what the legal con-
struction of the contract is, and this the jury are bound, abso-
lutely, to take.” 2 Parsons on Cong. 4. “Unless this were so,
there would be no certainty in the law, for a misconstruction
by the Court is the proper subject, by means of a bill of excep-
tions, of redress in a court of error, but a misconstruction by the
jury cannot be set right at all effectually. 7b. n. (6.)

‘Whether trover for the conversion of animals, or assumpsit
for their value, was the proper remedy of Boothe, upon the
breach of the contract of bailment, as proven by the witness,
was certainly a question to be decided by the court, as a mat-
ter of law, and not by the jury as a question of fact.

If the Court had given the instruction in question, it would
have been within the discretion of the jury to find that assump-
sit for the price of the property, and not trover for its conver-
sion, was the remedy of Boothe, if, according to their views of
the proper construction to be placed upon the contract betweer:
the parties, Estes was to account for the price of the animals
upon a contingency, but was in no event, to account for, or
restore the animals to Boothe. And if, under the instruction.
the jury had misinterpreted the contract, the injured party
would have been without remedy.

On the first trial, the constable swore that the contract was
that, upon a certain contingency, Estes was to deliver the cuttle
to Boothe, or account for them. When the case came before us,
on appeal, we decided, as a question of law, what we took to
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be the proper construction of the contract, as then proven,
stating the agreement, hypothetically, in its most favorable
aspect for Estes.

On the second trial, the same witness stated the contract to
be, that upon a certain contingency, Estes was to account to
Booth for the cow and calf. He had no recollection of Estes
agreeing to deliver the animals to Boothe, but he agreed to
account for them. The proof further shows that when Boothe
demanded the animals, Estes refused to deliver them—disputed
his right to them, and offered in no way to account for them.

We think upon the contract, as proven upon the second trial,
Boothe had the Tight to bring trover, after the demand and
refusal, for the conversion of the cattle, and that the first
instruction proposed for Estes, if given, would have been cal-
culated to mislead the jury.

4. It follows, from the views above expressed, that the ver-
dict was not, in our judgment, contrary to law and evidence,
and that the Court below did not err in overruling the motion
for a new trial.

Judgment aflirmed.

Absent, Mr. Justice REcTOR.



