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On the maturity of a nmrtgage debt and default 
of payment, the mortgagee has, at law, a right of 
action for possession of the property againt the 
mortgagor, or one holding under hina (.16nnuptdy 
Ilferarro, vole.) 

Where a mu, tgage is giren upon personal prop-
erty to secure the Hivitient of a debt dile hy note. 
the assignment. •f the note and inortenge, whether 
the assigninent he iinder seal or not, ve . ls in the as-
signee the right of action in the niortgage. 

Appeal front the Circuit Court of' White 
County. 

HON. BEAUFORT H. NEELY, 
Circuit Judge. 

AfeConaughey, for the appellant. 

5761 '"ENGLISH, C. J. This was re-
plevin in the detinet, for a slave named 
Westley, brought by Monroe Gilchrist 
against James W. Patterson, in the 
5771 'White circuit court. The 
action was commenced 24th March, 
1856: Under the writ, the slave was 
taken by the sheriff; and delivered to 
the plaintiff. 

The defendant pleaded non detinet, 
property in himself, and property in 
John P. Bearden. Issues were made 
up upon the pleas, the cause submit-
ted to the jury, verdict for defendant, 
and judgment in his favor for return 
of the slave, and damages assessed by 
the jury. 

Pending the trial, the plaintiff took 
a bill of exceptions setting out the fol-
lowing facts, etc. 

On the trial, the plaintiff read in evi-
dence a note made by John P. Bearden 
and A. J. Jones to W. B. Norman, or 
bearer, for 81,150, dated December 
25th, 1854, and due and payable at 
twelve months, with eight per cent. 
interest from date. Upon which note 
was assignment by Norman, the payee, 
to B. K. Rogers, and an assignment by 
him to the plaintiff. 

The plaintiff also read in evidence a

mortgage executed by John P. Bearden 
on the 6th of January, 1855, to Nor-
man, upon the slave named in the dec-
laration, to secure the payment of 
the above note, conditioned for its pay-
ment at maturity ; which was duly ac-
knowledged, and filed for r,-cord in the 
office of the recorder of White 'county, 
on the (lay it was executed. 

Upon which mortgage were the fol-
lowing assign men ts : 
"For value received, I assign and de-

liver the within to B. K. Rogers. 
Wm. B. NORMAN. 

January 1 th , 1856." 
For Value received, I assign and de-

liver the within to M. Gilchrist. 
B. K. ROGERS." 

The plaintiff also proved the posses-
sion of the slave to the defendant; de-
mand and refusal, etc., and that the 
slave was replevied from defendant 
within the county of White. That 
Norman sold and transferred to Rogers, 
and Rogers to Gilchrist, all the right, 
title and interest of Norman under the 
mortgage, etc. 

The plaintiff moved the following in-
structions: 

"lst. If the jury believe from the 
evidence that the -note for $1,150, bear-
ing 8 per cent. interest, made to Nor-
man by Bear"den, to secure the P578 
payment of which the mortgage was 
made by Bearden, had fallen due aud 
remained unpaid at the time of the 
transfer of the note from Norman to 
Rogers; and from Rogers to plaintiff : 
and that defendant had possession of 
the negro after the time when the con-
dition of said mortgage expired and 
was broken, and refused to give the ne-
gro into the pos,;ession when demand 
wa.s made by the plaintiff, they will 
find for the plaintiff. 

"2d. If the money in the note spec-
ified in the mortgage was not paid to 
Norman when due, he, Norman, was 
entitled to the possession of the negro. 

"3d. If the jury believe that Nor-
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man transferred and conveyed to Rog-
ers all his (Norman's) right, title and 
interest, iu and to said negro, Rogers 
had the same right of possession that 
Norman .had before him. 

"4th. If Rogers transferred and as-
signed all his right, title and interest in 
and to said negro to Gilchrist, he *(Gil-
christ) obtained the same right of 
possession that Rogers and Norman had 
before him. 

"5th. That if Norman was under the 
mortgage entitled to the possession of 
the negro; he could transfer his right 
under the mortgage by written or ver-
balcontract, and that a written con-
veyance, acknowledged and recorded, 
'was not-necessary to convey to the as-
signee his rights—the original mort-
gage to Norman being duly acknowl-

.edged and recorded before Patterson 
-(defendant) hired the negro.' 

The court gave the 1st, 2d, 3d, 
'and 4th of the above instructions, but 
refused to give the 5th—and plaintiff 
excepted. 

The defendant asked the court to in-
struct the jury as follows : 

"Ist. That unless the plaintiff has 
shown a legal right to the possession of 
the slave, they must find for the de-
fendant. 

"20. That the assignments on the 
mortgage from Norman to B. K. Rog-
ers, and from Rogers to Monroe Gil 
christ, do not vest the legal interest in 
Gilchrist to said slave." 

Which instructions the court gave 
against the objection of the plaintiff; 
and he excepted. 

And the court also instructed 
the jury :—" That, in order to 
vest in the plaintiff a title 
sufficient to sustain this action, the 
579'1 ''conveyance and assignment of 
the entire right and title of said Nor-. 
man and Rogers, and from Rogers to 
Gilchrist, must have been by assign-
ment under seal and duly acknowl-
edged, or witnessed and proved."

To which the plaintiff excepted. 
The plaintiff appealed. 
On the maturity of the mortgage 

debt, and default of payment, Norman, 
the mortgagee, had, at law, the right 
of action for possession of the slave 
against Bearden, the mortgagor, or one 
holding under Min, etc. In equity, 
the mort gagor had the right, of redemp-
tion. See Kannady v. McCarron, July 
T. 1856; Fitzgerald v. _Beebe, 7 Ark. 1?. 
311., 

Being a mortgage upon personal 
proper.ty, the assiginnent of the note 
and mortgage by Norman to Rogers, 
and by him to the plaintiff', vested the 
right of action in the la tter. Dig., ch. 
15; 1 Lomax Dig., :-■35; S'outherin V. 
Menduin, 5 New H. 420 ; Bigney v. Love-
joy,13 Id. 247; Jackson v. Blodget, 5 
Cower/ 202 ; Johnson v. Hart, 3 John-
son's Cases 322. 

It was not necessary that the assign-
ment of the note or mortgage should 
have beed under seal. 1 Parsons on 
Cane., p. 197. The note being payable 
to Norman or bearer was transferable 
by delivery. 

So much of the 5th instruction, 
moved by the plaintiff, as asked the 
court to declare that Norman might 
transfer his right of action by Terbal 
contract, was abstract, because both the 
assignments upon the note and mort-
gage were in writing, fu other re-
spects the instruction is not objectiona-
ble. 

The court erred in giving the 2d in-
struction moved by the defendant. 
Also in giving the last instruction 
copied above, which a p pears to have 
been given on its own motion. 

The judgment is reversed ; and the 
cause must- be remanded with instruc-
tions to the court below to grant the 
plaintiff a new trial. 

Absent, Hon. C. C. Scott. 

Cited:-25-159; 43-515, 

1. See uote I. Hannah v. Carrington, 1S-100.


