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BLACKBURN
v.

MORTON ET AL.

It is purely a matter of practice, whether depo-
sitions can be taken, in a case at law, before the
issues are made up: and in the absence of any rule
upon the subject, depositions are not rendered ir-
regular by beiog taken before issue is joined in
sthe cause to which they apply.

Where the certificate of the clerk, attesling the
official character of the justice of the peace before
whom depositions were taken, has no locus sigilli,
and the oourt below permits them to be read,
against general objections, this court will presume,
in favor of the judgment of the court, that the
defect was occasioned by the omumission of the
-+2lerk in making the transcrip®.

A general objection to a deposition reaches the
relevancy, competency, or legal eftect of the testi-
mony only; and will not be considered as extending
to any matter of form, or question of regularity,or

.authority in respect to the taking of sich deposi-
tion.

Where a party, by his counsel, coucedes thatan

instrument givea by the court below in his favor,
.is erroneous, this court will not look into it to de-
term'ne whether the concession be properly or im-
properly made.
383*%] *Where no question is made in respect to
the joinder of several plaintiffs in the action, this
court will consider any objection for such cause, if
it exists, as having been waived: and if no notice
be taken, in the brief, of an instruction objected 10
in the court below, the objection will be considered
s having been abandoned.

The defendant, in an action of detinue for a slave,
lhaving proved five years’ possession, the court in-
structed the jury that if they should find certain
facts showing a right of pruperty in the plaiotift,
“‘they should tind for the plaintiff, unless they
should also find that the defendant bad, before the
.commencement of this suit, held five years of peace-
able possession of said slave: Held, that there was
1o objection to 1the instruction that could militate
against the defendant in view of the proof,

Where an instruction is erroneous and calculat«d
to mislead the jury; and the verdict would have
been different had the instruction not been given, a
new Irial will be awarded.

When parties bring themselves within the terri-
torial jurisdiction of our courts, and one of them
applies for redress, they must be held assubmitting
to all the laws that have been passed for redre-s of
such grievances as are comwplaived of: aud 80, in

such case, the statute of five years’ possession ( Dig.,
ch. 153, sec. 3), will be held 10 vest a good title to
the property, though the possession may have been
without the territorial limits of our State.

Appeal from the Circuit Court of Craw-
Jord County.
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ON. FELIX J.
Judge.

S. H. Hempstead,

BATSON, Circuit

for the appellant.
Walker & Green, for the appellees.

*HANLY, J. Thisisanaction[*386
of detinue, commenced in the Craw-
ford circuit court, on the 5th February,
1855, for a slave, at the suit of Allas J.
Morton and Harriet his wife, and
Elizabeth Alice Smith, an infant, by
‘Wm. Walker her next friend, against
the appellant. Plea, non detinet, and
issue. Trial by a jury, and a verdict
and judgment for appellees. Motion
for a new trial, assigning for grounds:
1st. That the court permitted illegal
evidence togo tothejury. 2d. That the
court misdirected the jury. 3d. That
the verdict was contrary to the instruc-
tions of the court. and excessive.

The motion for a new trial
was overruled, and appellant ex-
#cepted, setting out the testi- [*387
moeny and the instructions given to the
jury.

The following is the testimony :

Johun Shields, of Dallas couuty, Ala-
t-ama, by deed of the 16th October,
1846, it consideration of the natural
love and effection he bore to his son-
in-law, Girard J. Smith,and his daugh-
ter, Harriet, wife. of Girard J., con-
veyed the slave sued for, among others,
to the said Girard J.—but in trust as
follows : '

1, The said party of the second
part (Girard J. Smith) is to hold pos-
session of said slaves, and be entitled to
the management and countrol of them,
and to receive their labor and the
profits arising from their labor for the
support and maintenance of the said
party of the second part, and Harriet
his wife, during their joint lives, and
during the life of the party of the sec-
ond part, should he survive his said
wife; and in case she should survive
him, then for her support and main-
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tenance, and that of her children by
the present, or any subsequent hus-
band during her life.

2. That the said party of the second
part (Girard J. Smith) is to hold the
legal title to said negroes, in trust for
the use and benefit of Elizabeth, Alice
and Felix, the children of the said
party of the second part, and Harriet
his wife, and any other children which
the said Harriet may bave, either by
the present or any subsequent mar-
riage, to be equally divided between
them, share and share alike, at the
death of the said party of tbe second
part, should he survive his wife, or at
the death of Harriet, should she sur-
vive her husband.

Girard J. 8mith left Dallas county,
Alabama, 1818 or 1489, and came to
this State, bringing with him the slave
in controversy, together with several
others of the slaves mentioned in the
deed of trust, and died in the city of
New Orleans, in the latter part of1849,
or in the early part of 1850, leaving
Harriet, his wife, in the deed of trust
pamed, and three childreu, viz: Eliza-
beth Alice, Felix and Hermion, him
surviving. In July, 1851, Harriet, the
widow, intermarried with the appellee,
Mortop, and in 1852 Felix and Her-
mion, the two youngest children of
Girard Smith and Harriet, died before
388%] they attained *their majority,
and without issue, leaving the appel-
lee, Elizabeth Alice Smith, the only
surviving issue of Girard Smith and
Harriet, them surviving. The slaves
mentioned in the deed of trust be-
longed to John Shields, the donor, at
the time of the execution thereof, and
Girard J. Smith held them in his pos-
session, under the deed of trust, down
to the time of his leaving Alabama.

The above facts were established by
the deed of trust itself, and the deposi-
tions of Johu Shields, the donor named
in the deed of trust, and William B.
and Edward T. Shields his sons.
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Edward T. Shields, iu addition to
the facts above stated, deposed that.
after Smith’s death, say in the summer
of 1852, he, as the agent of his sister
Harriet, one of the appellees, went to
Fort Smith, in this State, in quest of
the slave Tom, in controversy in this
suit, who is the same boy Tom, in the
deed of trust described as being named
Tom, and aged fifteen years; and on his
arrival at that place, ascertained that he
was in the possession of the appellant,
Blackbeurn, who resided in the Chero-
kee nation of Indians. That both appel-
lant and the slave being beyoud the
reach of civil process, he was induced
by the attorneys whom he cousulted,
to hire a man to bring the slave tc
him, and by that means he obtained
possession of the slave, whom he knew
to be theidentical same boy Tom men--
tioned in the deed of trust, and started
on hisreturn home with him, when he
was arrested at appellant’s instance,
and taken to Van Buren, and whilst
on his way, with the slave, from Van
Buren to Fort Smith, to answer the-
charge made by appellant, appellant,
accompanied by several others, took
the slave out of his pessession. His
understanding was, that the slave was
taken from him by virtue of a writ of
replevin, orsome other process. Atall
events appellant directed the seizure
and capture of the slave. The slave
was worth then $1,000. Morton, one
of the appellees, is the husband of his
sister Harriet, the widow of Girard J.
Smith, and appellee, Elizabeth Alice,
is the only surviving child of the said
Harriet. He further stated that ap-
pellant told him he bought the slave in
controversy from Girard J. Smith.

#Appellees also proved that the [*389
hire of the slave in question was worth
from 8100 to 3125 perannum. Thiswas
all the proof adduced on the part of the
appellees,

Appellant then proved that Girard
J. Smith, by bill of sale, bearing date
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26th Cctober, 1849, sold the same slave
to him. That at the time of the ex-
ecution of the bill of sale, the slave was
aged about 15 years, and that he was
at the time of the trial, worth $800.
That the appellant has resided in the
Cherokee nation of Indians ever since
he purchased the boy of Smith, and has
during all that time, had the slave in
his possession in the nation. ThatEd-
ward T. Shields obtained possession of
the slave, in the manner by him stated
above—that he was arrested upon a
charge of larceny, for the act, and
whilst under the arrest, the boy was re-
plevied out of his possession at the suit
of appellant, and that, at the time the
slave was so replevied, Shields refused
to say, in answer to an interrogatory
propounded, that he recognized or
knew the negro, but said he thought
he knew him.

The appellant objected to thereading
of the depositions of the witnesses on
the part of the appellees, all the proof
on their part being presented in the
form of depositions, some of them hav-
ing been taken in Dallas county, Ala-
bama,whilst others were taken in Mis-
souri. The objections to the depositions
were general, and were overruled by
the court, and he excepted.

Certain instructions were given to
the jury, at the instance of the appel-
lees, which were also objected to, at
the time, and exceptions taken by the
appellant, when they were given. The

_instructions, as given by the court,
- were as follows:
. *1, That if the jury believe from the
-"‘gvidence, that the negro man men-
‘tioned in the declaration, is one of the
"-tiegfogs mentioned in the deed of trust
execitted by John Shields to Girard J.
Smith, and that he was in defendant’s
possession at any time before the com-
mencement of “this suit, and that he
claimed bingE4sder purchase from said
Smith, and tifat, before the commence-
ment of this suit, Girard J. Smith in
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that deed of trust named, hasdied, and
his widow, Harriet, one of the plaint-
iffs intermarried with plaintiff, Morton,
and thatat the time of *the com- [*390
mencement of this suit, the plaintiff,
Elizabeth Alice, was the only survive-
ing child of the said Harriet, they
should find for the plaintifls, uunless
they should also find that said defend-
ant had, before the commencement of
this suit, held five years’ peaceable pos-
session of the said slave.

2d. That in order for the defendant’s
possession to give him a title to the
negro, it must appear that the posses-
sion was continuous: and that if the
jury find from the evidence that the
said negro was in the possession of the
plaintiffs, or their agent, within five
years next before the commeuncement
of this suit, they will disregard the ev-
idence offered to prove title by posses-
sion.

8. That the variance between the
names of the plaintiffs apparent in the
declaration, and depositions, is of no
consequence so that it appears that
they are the same persons,”’

Blackburn, the defendant below, ap-
pealed, and assigns for error:

1. That the court below admitted
improper evidence against the objec-
tions of the appellant.

2. That the court below overruled
the motiou of the appellant for a new
trial. ’

3. General assignment.

We will dispose of the errorsassigned
in the order in which they severally
oceur.

1. Did the court below admit im-
proper evidence against the objections
of the appellant?

The record in this case shows that,
before the return term of the original
writ, application was madeto the clerk
of the eourt below for leaveto take dep-
ositions in behalf of the appellees, and
that a rule was entered accordingly,
and af.er notice given, the depositions,
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which were the only evidence offered,
on the part of the appellees, in  the
court below, were taken under a regu-
" lar commission, ete.” It'is insisted -by
counsel on the part of the 'appellant,
that these depositions were not admis-
sible, because taken before any issue

. was made upin the cause.
‘There seerus to be no provxs:on ofour
“statute requiring issues to bé made up in
-, lawcatises before a rule isentered to take
| 891%] ’deposmons Tt is therefore &
. matler purely of practice, and’ we are
-,‘not advised that there -has been any
. ‘uniform rule of practu,e established on
: thosubject In the abgence Of. suoha

- rule;"we are “constrainéd 'to hold, as'we.

dpdin-this- case, ‘that depositions are

. .ot renderéd irregular by being: taken..»,'
nbefore issue is" jomed -if ‘the ‘cause to
vhlch they apply If taken be{ore'.s’

- -of course, . taken at-the perﬁ
T 'party 'ho __takes ‘them, or:
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being a court of record at office m thi
town of Cahawba, ete.” S
It is insisted, on the part of the apela
lant, that these depositions should
bave been excluded as evidence for the:
appellees, on account of this omission. -
This court will presume in favor of the
regularity, and in support of the )udg-
ment of the court below, and this‘pres*
sumption is so violent'in favor - of- ﬁhe
proceedings «of the “inferior court, that - - -
‘when a defect is - observed ' to éxist in°

“the record,” which “would -aftect thg .
" judgment of such court, that the’defect
was ocecasioned rat.her by the’ ‘omission .

of the clerk—a ministerial oﬁieer——’-t’han
by the solemn act of the inferior.c
Bee Broom's Leg. Maz.729; " Brcggs
Clark, 7 How. (Mz Rep 457; Bobt,nson
v Francis, kame; ‘458, Smith 'S Berry,
18m. & Mar' 821, ender s Felts,

REN
1,10 '8

Kmney, J.,m dehve hg' the opimon of
“the ¢ourt, aid: ***We'hold that -a gens
-eral objectmn\ the . reading 701

the deposiuon “in - the present -

‘clerk; and aiﬁxed t?be denliof sa.id pro-
bate eourt of _Dallas éounty, the samé"
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case, will be construed in this
court as referring merely to the com-
petency, relevancy, or legal effect of
the testimony contained therein; and
will not be considered as embracing or
extending to any matter of form, or
gquestion of regularity, or authority in
respect to the taking of such deposi-
tion. Ifit beliable to objection upon
either of the latter grounds, the specific
exception must be pointed out with
reasonable precision and certainty;
and if overruled in the inferior court,
must be set forth in the bill of excep-
tions, and no exception, not thus taken
and set forth in the record, can be
raised or assigned as error in this court.
To hold otherwise would, not unfre-
quently, enable a party to obtain a re-
wversal perhaps on some ground merely
formal or technical, not made in the
inferior court, and which, if it had
been taken there, might have been
easily obviated.” See also, Duval v.
Eliis, 13 Mo. R.203; Hughes v. Nance,
1 Swan R.57; Sexton v. Brock,15 Ark.
R. 345, 348!

‘We have no hesitation, therefore, in
holding that the court below did not
err in admitting the depositions taken
in this cause, to be read at the trial
thereof.

393#] ?2. Did the court below err
in overruling the motion of the appel-
lant for a new trial ?

The counsel for the appellant seems
to have abandoned the third ground
assigned in his motion for a new trial,
relying in this court upon the one we
have just considered, embraced in his
first assignment, and the remaining
one, viz: “that the court misdirected
the jury.”” We will, therefore, in de-
termining the question lastly pro-
pounded, proceed to consider it in ref-

1. The objection must be specific and point to
the particular evidence to be excluded. Johnson
v. Ashley, 7-473; Camp v. Gullett, 7-529; State
Bank v, Conway, 13-344; Sexton v. Brock, 15-345;
Hurley v. State, 20-17; Blunt v. Williams, 27-377;
Mecllroy v. Adams, 32-319.
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erence to each of the three instructions
given by the court below at the in-
stance of the appellees and against the
objection of the appellant.

As to the first instruction. There be-
ing no question made, either in the
court below, or in this court, in respect
to the joinder of the plaintiffs in this
action, we will consider the objection
upon that score, if any exists, as hav-
ing been waived by the counsel. Con-
ceding then that the appellees, under
the proof, had such a joint interest in
the subject of the suit as entitled them
to join in an action for iis recovery,
we will at once proceed to determine
the propriety of this instruetion.

The peaceable possession of slaves,
acquired after the 19th December, 1846,
for the space of five years, shall be
sufficient to give the possessor the right
of property thereto, as against all per-
sons whatsoever, and which may be
relied on as a complete bar to any suit
in law or equity. See Dig., ch. 153, see.
3, p. 943.

‘With the concession above assumed,
we can discover no objection to this
instruetion, which could militate
against the appellant, in view of the
proof shown upon the record. We
therefore hold, as far as the appellant
is concerned, that the court below did
not err in this instruction.

As to the second instruction —

It is conceded on the part of the
counsel for the appellees, that this in-
struction is erroneous. We shall not
look into it to determine whether the
concession was properly or improperly
made.

As to the third instruction—

The objection to this instruction, if
objectionable at all, seems *to [*394
to have been abandoned in this court
by the counsel for the appellant. No
notice is taken of it in his brief. It
was therefore, on this account that we
omitted, in the statement of the case,
to designate the supposed variance be-
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tween the names of the appellees, as
apparent in the declaration and depo-
sitions. Ye will therefore pass this,
and proceed to consider the other
ground for a new trial, set forth in the
motion.

8. 'Was the finding of the jury con-
trary to the instructions of the court ?

We are of the opinion that the jury
were warranted in finding for the ap-
pellees under the second instruction,
which their counsel has conceded to
be erroneous. This instruction being
erroneous, and calculated to mislead
the jury, we are irresistibly forced to
the conclusion, that if this instruction
had not been given them, their ver-
dict would have been different—cer-
tainly for the appellant.

This disposes of the assignments and
the questions growing out of them,
except in relation to one point made
by the counsel for theappelle®s in their
brief. It is insisted that the statute of
five years’ possession canuot be success-
fully invoked by the appellant under
the facts shown by the record; for the
reason, that the appellant has resided
with the property in controversy, be-
yond the territorial limitsof this State,
in the Cherokee nation of Indians,
ever since he bought the:laves in ques-
tion from Smith, in October, 1849,
when his possession commenced, aver-
ring that our statute—the one making
five years peaceable possession of
slaves, give to the possessor the right
of property against all persons—did
not commence to operate upon the
subject matter, or the parties to this
suit, until they were brought, or
voluntarily came, within the terri-
torial limits of this State, and, conse-
quently, within the influence of the
laws thereof. In support of this posi-
tion, we have been referred, by the
counsel, to the work of Judge Story on
the Conflict of Laws. We have noted
the citations made, and conceive the
counsel has misapprehended the force

BI1.ACKBURN v. MORTON.

and meaning of the passages referred
to. If the learned author is not mis-
understood by us, we can say on
the subject, with Parker, C. J..
“That the laws of any State
*cannot, by any inherent au- [*395
thority, be entitlea to respeet extra-
territorially, or beyond the jurisdiction
of the State which enacts them, is the
necessary result of the independence of’
distinct sovereignties.” (See Blan-
chard v. Russell, 13 Mass. R. 4.) In
applying the principles we have laid
down in reference to the possession of
the slave by the appellant, under the
circumstances indicated by the record,
we have not called to our aid any for-
eign or extra-territorial laws or stat-
utes; but on the contrary, the principle
has been proclaimed, and the doctrine
maintained: “that the recovery must
be sought and the remedy pursued
within the time preseribed by our own
law—thelez fori—without regard to the
place where the cause or its merits
originated.” (See Story's Conf. Laws,
481.)

And further, as held in Mc Elmoyle v.
Cohen (13 Peter's R. 312), that, *‘pre-
scription is a thing of policy growing
out of the experience of its necessity:
and the time, after which suits or ac-
tions shall be barred, has been, from 2
remote antiquity, fixed by every na-
tion, in virtue of that sovereignty by
which it exercises its legislation for
persons and property within its juris-
diction.”

Applying these principles and au-
thorities to the case before us, and the
result is inevitable, that the parties
having brought themselves within the
territorial jurisdiction of our courts, to
which one of them bas applied for re-
dress, they must be held as submitting:
to all the laws, which have been
passed for the redress of such griev-
ances asare complained of; as much so,
and to the same extent asif they were
citizens of this State, and had resided

14



here continuously and uninterruptedly
since the cause of action in this bebalf
accrued. (See 22d Ala. R. 339.) And
we are rather confirmed than shaken
in the conclusion just expressed, by the
cases of Bulker v. Roache (11 Pick. R.
386), and Leroy v. Crowningshield (2
Masonsg R.151). .

In conclusion, therefore, we are
forced to hold that there is error in the
judgment of the Crawford circuit court
in respect to the matters hereinbefore
pointed out.

On account of these errors, the judg-
ment is reversed, and the cause re-
manded, to be proceeded in, ete.

Oited: —25-75; 22-475; 27-376; 32-319.
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