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Pureroy v. HILL.

*PUREFOY [*361
v.
HILL & CO.

A discontinuance as to one of several defendants,
served with process, in an action upon a }oint and
several promissory note, is a discontinuance asto
all, (Jester v. Hooper, 18 Ark. 47, and previous cases.)
Appeal from the Circuit Court of Oua~

chita County.

ON. ABNER A. STITH. Circuit
Judge.

Strair, for the appellant.

Watkins & Gallagher, for the appel-
less. '

HanNLy, J. This was assumpsit
brought by the appellees, against the
appellant and one William E. Hund-
ley, on a joint and several promissory
note, to the October term of the Oua-
chita circuit court, 1855.

Summons returned duly executed on
both defendants.

The record shows that, at the return
term, the appellant made default, and
at the same term, the appellees, by at-
torney, appeared and discontinued the
action as to Hundley, and took judg-
ment final, by default, against the ap-
pellant, for the amount of the note,
including interest in damages, and
costs,

Purefoy then appeared and appealed
to this court, and assigns for error the



discontinuance as to Hundley, his co-
defendant, in the court below, and the
rendering of judgment against him-
self; insisting, asbe does, that the dis-
continuance as to his co-defendant
operated as a discontinuance as to him.
862*] *Thequestion presented by the
record in this cause is no longer an
open one in this State.

It is well settled under our statute,
that a person having a cause of action,
ex contractu, against several, may sue
one, any, or all of them at his pleasure;
yet, if hesue more than one, he thereby
elects to treat the contract as joint and
a discontinuance as to one defendant,
who has been served with process,
operates as a discontinuance of the
suit as to all the other defendants.! See
Frazier et al. v. State Bank, 4 Ark. R.
509; Hanly v. Real Estate Bank, same
600; Beebev. B. E. Bank, same 552;
Hutchings et al. v. B. E. Bank, same
517; Ashley v. Hyde & Goodrich, 6
Ark 96-T7; Pleasants v. State Bank 8
Ark. 456 ; Jester v. Hooper, 13 Ark. R.
47 ; Sillivant & Thorn v. Reardon, 5
Ark. R. 153.

The appellees having discontinued
their action against Hundley, one of
the defendants, who was also duly
served with process, must be held as
having discontinued as to the appel-
lant, the other defendant in the court
below.

The judgment of the Ouachita cir-
cuit court in this behalf is, therefore,
reversed, and the cause remanded to
be proceeded in.
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1. See Frazier v. State Bank, 4-512, note 1.
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