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BISCOE ET AL.


V. 
MADDEN AS AD. 

The two years statute of non-claim, and not the-
general statute of limitation, gives the rule of 
limitation to claims against the estates of deceased 
persons, not barred at the time of the death of 
the debtor. (Slate Bank v. Walker ad., 14 Ark. 236 ; 
Milker v. Byers, Id. 259.) 
And so, to a claim against the estate ot a de-

ceased person prosecuted in the probate court, a 
plea that the cause of action did not accrue within 
three years (the period of the general limitation as 
to such claims) before the commencement of the• 
suit, is no answer to the demand. 

Where the plaintiffs, to the plea of the stat ute• 
of limitations, reply that they instituted suit 
within the statute bar, suffered a non-suit, and 
again sued on the same cause of action wi till , : the 
year, it is no objection to the plea, nor to t he pro:if 
in support of it, that the first suit was an ei roli-ous 
proceeding ; nor that other tx:rsons were idniwillIs 
therein—as where the first was brought by the 
original trustees of the Real Estate Bal,k, after 
an assignment of the note sued on to the residuary 
trustees, and the second was by the ri sidoary 
trustees alone. 

Writ of Error to Pope Circuit Court.. 

II
ON. WM. H. FEItD, Circuit 

Judge. 

Cummins, for the Plaintiffs. 

Watkins & Gallagher, for defendant. 

-'5ScoTT, J. This case was F534
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brought here by writ of error to the 
circuit court of Pope county. The 
plaintiffs in error seek to reverse the 
judgment of that court, affirming in 
this case the judgment of the probate 
court of that county, refusing to allow, 
against the estate of James Madden, 
deceased, the claim in question. That 
claim, as appears from the bill of ex-
ceptions taken in the probate court, 
was founded upon a promissory note, 
which is here copied, and was sus-
tained in the manner which we will 
then state in substance : 
S1491.50. 
	 COUNTY, 1st day of July, 1843. 

Ou or before the first day of July, 
A. D. 1844, we, Philip Madden, as prin-
ipal, and J. Moreland, and James 

Madden, as securities, jointly and 
severally promise to pay to Lambert 
Reardon, Sam C. Roane. Ebenezer 
Walters, Henry L. Biscoe, William F. 
Moore, John Preston, Jr., Sanford C. 
Faulkner, Anthony H. Davies, Silas 
Craig, George Hill, James H. Walker, 
Enoch J. Smith, Lorenzo N. Clark, 
John Drennen, Robert S. Gibson, as 
trustees of the Real Estate Bank of 
Arkansas, and to their successors and 
survivors, or to their order, one thous-
and four hundred and ninety-one dol-
lars and fifty cents, payable and ne-
gotiable at the office of said trustees, 
at Van Buren, for value received, with 
interest on said sum from date, at the 
rate of eight per cent, per aunum. 
(The said trustees are hereby author-
ized to insert the date of this note from 
the time the same is accepted and ne-
gotiated by them.) 

PHILH' MADDEN, 
J. MORELAND, 
JAMES MADDEN." 

Endorsed as follows, to-wit : 
"Pay Henry L. Biscoe, Sand-

ford C. Faulkner, George Hill, 
535;1 Drennen and Ebenezer 
Walters, residuary trustees, without 
reeourse. 

(Signed by the several payees.) 
April 2d, 1816."

Next following, are copies in haec 
verba of this note and the endorse-
ment, and then an affidavit, of which 
the following is a copy, to-wit : 

"STATE OF ARKANSAS, t 
COUNTY OF CRAWFORD, f 

I, John Drennen, one of the resid-
uary trustees of the Real Estate Bank 
of the State of Arkansas, being duly 
sworn, do say, upon oath, that nothing 
has been paid or delivered towards the 
satisfaction of the above annexed and 
foregoing demand, to-wit : of the note 
whereof the annexed and foregoing 
paper is a true copy, and that the sum 
of fourteen hundred and ninety-one 
dollars and fifty cents, with interest 
thereon, at the rate of eight per cent-
um per annum, from the first. day of 
July, A. D. 1843, being the sum above 
demanded, is justly due. 

JOHN DRENNEN. 
Sworn to and subscribed before me, 

this 18th day of June, 1849. 
R. P. PRYOR, J. P." 

Then follows, to-wit : 
" The within demand was presented 

to me, and the original note exhibited, 
and a copy thert of delivered to me, 
this lith day of August, A. D. 1849, 
and as administrator of the estate of 
James Madden, deceased, do hereby re-
fuse to allow and class the same. 

THOMAS MADDEN. 
Filed in my office on the lith day of 

September, 1849.
W. STOUT, Clerk." 

At the same time, the cli.imants filed 
in the clerk's office of *the same [*536 
probate court, a notice, of which the 
following is a copy, to-wit : 
" To THOMAS MADDEN, administra-

tor of the estate of James Madden, 
deceased, 

SIR : "You will please take notice, 
that on the tirst day of the next term 
of the probate court, in and for the 
county of Pope, in the State of Ark-
ansas, at a court to be holden at the
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court house, in said county and State, 
on the first Tuesday after the 4th Mon-
day of October, next, we will present 
to said court, our claim against said es 
tate of James Madden, deceased, for 
allowance ; which claim is founded on 
a certain promissory note, in the words 
and figures following, to-wit: (Here 
follow copies of the note, and of the 
endorsement :) "which claim has been 
presented to you, the original note ex-
hibited ,and a copy delivered t o you, and 
which you have refused to allow and 
class. This 18th day of August, A. D. 
1845.

HENRY L. BISCIOE. 
GEORGE HILL, 
JOHN DRENNEN, 
SANFORD C. FAULKNER, 

Surviving residuary trust-
ees of the Real Estate 
Bank of the State of 
Arkansas. 

By A. PIKE, Attorney." 
Then follows the return of the sher-

iff, showing that he executed the fore-
going notice upon the administrator, 
in person, on the 28th day ot August, 
A. D. 1849. At the return term, both 
parties appeared in the probate court, 
by their attorneys, and upon the part 
of the administrator, the following plea 
was filed 

" And the said Thomas Madden, as 
administrator of the estate of James 
Madden, by attorney, comes and de-
fends the wrong and injury, when, &c., 
and says, that that the said plaintiffs 
ought not to have or maintain their 
aforesaid action against him ; because, 
537] The says, that said supposed 
cause of action did not accrue to said 
plaintiffs at any time within three years 
before the commencement of suit, and 
this he is ready to verify ," &c. 

To this plea the claimants replied as 
follows, to-wit: 

"And the said plaintiffs, as to said 
plea, &c., precludi non, because they 
say, that heretofore, to-wit: on the

20th day of July, A. D. 1846, and with-
in three years next %after the accrual of 
the cause of action herein, that they, 
the said plaintiffs, together with Lam-
bert Reardon, Sam. C. Roane, Ebenezer 
Walters, William F. Moore, John 
Preston, Jr., Anthony H. Davies, Silas 
Craig, James H. Walker and Enoch J. 
Smith, survivors of Lorenzo N. Clark 
and Robert S. Gibson, who, with these 
plaintiff's, were the original trustees 
and assignees of said Real Estate Bank 
of the State of Arkansas, instituted 
their action of debt against the said in-
testate, James Madden, and his co-
contractors, Jeremiah Moreland and 
Philip Madden, in the circuit court. of 
the county of Johnson, in the State of 
Arkansas, on the identical promissory 
note now presented to this court for 
allowance, which action the original 
trustees and assignees of said Real 
Estate Bank continued to prosecute in 
said circuit court of Johnson county, 
until the March term thereof, A. D. 
1848, at .which term, and on the Ttli 
day of said month, said original.trust-
ees and assignees of said Real Estate 
Bank, suffered a non-suit therein, and 
these plaintiffs aver,- that afterwards, 
to-wit: on the 23d day of June, 1848, 
and before the expiration of one year 
from the time of suffering said non-
suit, they, together with one Ebenezer 
Walters, a residuary trustee of said 
Real Estate Bank, and as assignees of 
said original trustees of said bank, in-
stituted their action of debt against the 
said intestate, James Madden, and one 
of his said co-contractors, to-wit: one 
Jeremiah Moreland, in the circuit 
court of Johnson county, aforesaid, on 
the identical note now presented to 
this court for allowance, which action 
these plaintiffs and the said Ebenezer 
Walters continued to prosecute in said 
circuit court of Johnson county, until 
the September term thereof, A. D. 
1848, at which term of said court, 
*and on the 14th day of said p53s
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month, these plaintiffs, and the said 
Ebenezer Walters, residuary trustees 
as aforesaid, suffered a non-suit there-
in, and these plaintiffs aver, that after-
wards, to-wit : on the 17th day of 
August, A. D. 1849, and before the ex-
piration of one year trona the time of 
suffering said last mentioned non-suit, 
they, as surviving residuary trustees, 
and assignees of said original trustees 
of said Real Estate Bank, instituted 
this, their action on the same identical 
promissory note mentioned, by ex 
hibiting their claim against the estate 
of James Madden, deceased, to Thomas 
Madden, as administrator of said 
estate, and delivering to said adminis-
trator a copy of said promissory note, 
with the assignments thereon, and ex-
hibiting to him the original promissory 
note, and probate thereof, and this 
they are ready to verify," i&c. 

To which plea there was a general 
rejoinder and issue in short upon the 
record by consent, and the cause sub-
mitted to, and tried by the court. And 
the court upon finding the issue joined 
for the administrator, rejected the 
claim and refused to allow and class 
it. To which the claimants excepted, 
and thereupon moving for a new trial, 
because the court had rejected the 
claim, and had found contrary to law 
and evidence, which was overruled,ten-
dered their bill of exceptions setting 
out the whole case and all the testi-
mony, which was regularly made a 
part of the record : and then appealed 
to the circuit court. 

Besides the facts already stated, it 
also appears from the bill of excep-
tions—the transcripts of the several 
records of the circuit court of Johnson 
county, being therein copied, in haee 
verba —that the two several ; suits were 
brought, and non-suits suffered, as 
stated in the plea. That Thomas 
Madden admitted that he was the ad-
ministrator of the estate of James 
Madden, deceased, and that, as such,

the claimants regularly and legally ex-
hibited to him their claim in question, 
on the 17th of August, A. D. 1849, that 
he that day refused to allow and class 
it, and that on the 28th of the same 
month, they notified him regu-
larly of their purpose to proceed 
for its allowance iu the probate 
*court. It also was shown by [539 
testimony, that the note in question 
was the same that is mentioned iu the 
proceedings in the Johnson circuit 
court, as shown iu the aforesaid tran-
scripts of the records of that court. 

Since the full examination of the 
question in the case of 14alker as ad. 
v. Byers, 14 Ark. Rep. 247, it has been 
uniformly held in this court, that the 
two years' statute of non-claim gives 
the rule as to claims against the estates 
of deceased persons, and not the gen-
eral statute of limitations.' "That is 
to say, that under our administration 
system, as regulated by statute, when 
a party dies, all subsisting claims 
against him, not then barred, are put 
on the same footing, and may be pre-
sented and allowed against his estate 
at any time within two years from the 
grant of letters; and if not presented 
within that time are barred, without 
any saving or exception in favor of 
disabilities, and without reference to 
the length of time such claims might 
have had to run as against living per-
sons under the general statute." State 
Bank v. Walker as ad., 14 Ark. Rep. 
236. "Our law, in effect, regarding the 
whole period, from the time of his 
death, to the expiration of the two 
years from the granting of letters as a 
single point of time for purposes of ex-
hibition of claims subsisting at the time 
of the death, or which may come into 
existence at any time before the ex-
piration of the two years." 'Raker 
v. Byers, page 259. 

In a word, although the general 

1. To slme effect see Milker v. Byers, 14-254, 
tote 2.
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statute of limitations has begun to run 
in the lifetime of a creditor in favor 
of his debtor, it will run on, notwith-
3tanding the death of the creditor, the 
debtor remaining in life, as in the case 
of Brown ad. v. Merrick & Fenno, 16 
Ark. Rep. 613. Nevertheless, when 
the debtor should die, it would imme-
diately cause to run, because, effectual-
ly displaced at once under our law, 
by the statute of non-claim, which 
runs oil alike against all subsisting 
claims against the estate, not barred at 
the death of the debtor, not from their 
accrual as the statutes of limitation 
did, but from the grant of letters upon 
his estate. 
5401 Hence, on the presentation 
of a claim for allowance against an es-
tate, no question as to the general stat-
ute of limitation can be legitimately 
raised, and no plea predicated upon it 
can be of any avail, unless it goes to 
the point, that by reason of the opera-
tion of that statute upon the claim, in 
the lifetime of the deceasPd, no action 
could have been maintained upon it 
at the time of his death. 

If an action could have been main-
tained upon it at the time of the 
debtor's death, it may be allowed 
and classed, at any time before the 
expiration of the two years from the 
grant of letters upon his estate, al-
though had he lived, the statute of 
limitations would have run out on the 
very next day after his death. So, a 
claim that might have had five years 
to run ; had the debtor lived, or one 
not due for five years to come, would 
`-)e barred if not presented within the 
two years. These being but conse-
quences of the effectual displacing of 
the general statute by that of non-
claim. 

Under this state of the law, it does 
not seem material to •the determina-
tion of this case, to decide the question 
discussed, as to what constitutes such 
a commencement in the probate court

of a new action, after a non-suit in the 
circuit court, as will repel the statute 
bar, under the provisions of the 24th 
section of the limitation law. Because, 
the allegation in the plea, that the 
cause of action did not accrue to the 
claimant at any time within three 
years before the commencement of 
their suit is no answer to their de-
mand; and consequently, they have 
no need to reply to it at all. It was 
like pleading the statute, as if in force, 
after it might have been repealed by 
the Legislature. 

And if the administrator had set up 
in his plea that the cause of action did 
not accrue within three years before 
the death of his intestate—or that, 
while the statute had operative force 
upon the claim, the bar, by efflux of 
time, became perfect—with the design 
to show, that at the time of the death 
of the intestate, the claim was not 
such a subsisting one 'against him as 
should be allowed against his estate; 
even then, a replication, setting up 
that suit had been brought P541 

within the three years, non-suit suf-
fered, the death of the intestate within 
the following year allowed for the new 
suit, and the exhibition of the claim 
and proceedings to procure its allow-
ance in the probate or circuit court, at 
any time before the expiration of the 
two years after the grant of letters, 
would, doubtless, have repelled the 
statute bar, as effectually as the alle-
gation of a new suit brought in the 
circuit court within one year, would 
have done so, had the intestate lived 
through that entire year. 

Because, inasmuch as the general 
statute of limitations ceases to act on 
the claim from the time of the death 
of the debtor, time can no longer be 
computed, under that statute, for any 
purpose; and the statute of non-claim 
succeeding to it, and occupying its 
place, that statute allows two years 
from the grant of letters of administra-
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tion for the prosecution of all subsisting 
claims, indiscriminately, which were 
recoverable against the intestate in his 
lifetime, or the representative of his 
estate after his death. 

The remaining point made by the 
counsel for the administrator, is, that 
the claim was barred in the lifetime of 
the intestate, and previous to • the suit 
brought by the endorsees, on the 23d of 
June, 1848. That is to say, that inas-
much as when the suit 'was brought, 
which was instituted on the 20th of 
July, 1846, by all the surviving original 
trustees, the note upon which it was 
founded had been, before that time, 
to-wit: on the 2d of April, 1846, en-
dorsed in full to the five residuary 
trustees; that suit, and the non-suit 
therein suffered, cannot be made avail-
able by the latter under the 24th sec-
tion of the limitation law to repel the 
statute bar, when set up by the surviv-
ors of them in their suit instituted 
within one year after the non-suit: 
That, as the two suits were brought by 
different plaintiffs, they were suits 
by different parties; and as in the one 
suit a primitive title to sue was alleged, 
and in the other a derivative one, they 
were not suits for the same cause of 
action. 

It so happens, in fact, that all the 
5421 parties plaintiff in the lasVsuit, 
were parties plaintiff in the first one, 
joined with other parties plaintiffs, who 
were not joined in the last. 

If the provisions of the limitation 
law in question had heretofore received 
a hard and rigid construction, these 
propositions would strike with more 
force. But such does not appear in the 
several previous decisions of this court, 
where this and other kindred sections 
of the limitation law have been pre-
sented, but the contrary. And this, 
doubtless, in accordance with the true 
intention of the Legislature; because 
these several provisions, having all re-
sulted from hardships pointed out, or

from equitable constructions given by 
the courts, of the statute of the 2Ist 
James 1st, the main features of which 
are retained in our own, are therefore 
in their nature remedial. 

It cannot be rationally supposed that 
the Legislature designed simply to al-
low the privilege of renewing suits in 
those cases only where the plaintiff 
would take a non-suit, arbitrarily aud 
without cause ; because this would be 
to provide means of protracting -litiga-
tion vexatiously, without seeming to 
secure, at the same time, any counter-
poising equivalent. 

But when it would be supposed that 
reference was had to such defects in le-
gal proceedings as ordinarily render 
non-suits necessary, prudent or proper,. 
when parties are, bona fide, seeking the 
enforcement or their rights in courts of 
justice, and which, with all the learn-
ing of the profession, are often devel-
oped in the proceedings, when in the 
most skillful hands, at an unexpected 
moment ; a more rational purpose 
would seem to have been in view. At.. 
any rate, the court, without pronounc-
ing any general rule—and it is not our-
purpose to do so now—have in several 
cases, gone beyond the letter of the 
statute, and, to some extent at least,. 
administered its spirit and obvious in-
tent. 

Thus, it has been held that the non-
suit need not be a technical one, but 
the statute equally applies to a dismis-
sal of the suit, as where the party goes 
out of court, submitting to the order 
of court requiring him to do 
so. State Bank v. Fowler and 

14 Ark. Rep. 162; State P543 
Bank v. Magness, 11 Ark. 343; State 
Bank v. Arnold, Id. 348.2 

So it has been held that the former 
suit. and the latter one within a year 
after non-suit suffered, are between the 
same parties, though in the latter suit, 
only one of the defendants in the for-
mer

.
 suit be sued. 

2. On non-suits, see Janice v. Bin9e, 10-186, note 2,
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Thus, in the State Bank v. Roddy et vious meaning, and, indeed, by almost 
al., 12 Ark. 767, the :court says: "The the very letter, of the statute. 
first action was commenced against

	
The enactment is, that: "If any ac-




other makers of the same note, who tion shall be commenced within the 
are not sued in the present action. The times respectively prescribed in this 
defendants in this suit were, however, act, and the plaintiff thereiu suffers a 
parties to the first suit. As we have non-suit, or after a verdict for him the 
repeatedly decided, the question is not, j ud gm en t be arrested, or after judgment 
whether a joint liability exists against for him the same be reversed on appeal 
the makers of the note, but whether a or writ of error, such plaintiff may 
former suit was commenced against commence a new action from time to 
the defendants in this suit on the same time within one year after such non-
cause of action. In such case it has suit suffered, or judgment arrested or 
been decided that it is no variance that reversed." Digest, chap. 99, page 699, 
other parties appear to have been sued sec. 24. 
in the first action, not declared against It is plain enough, that if the plaint-
in the second." State Bank v. Mag- ill's judgment should be reversed or ar-1 
ness, 11 Ark. 344; State Bank v. Mer- rested, he will have the privilege to 
rill, Id. 334 ; State Bank v. Gray,12 bring the new action without any re-
Ark. 760; State Bank v. Davis, Id. 768; gard to whether the court decided 
State Banlc v. Iienderson, Id. 774.	 right or wrong in arresting or revers-

So also it was held in the case of the ing it ; and ali that he would have to 
State Bank v. Peel et al., 11 Ark 750, show to maintain this privilege would 
that a writ which was voidable, and be, that he had a verdict in his favor, 
had been for that reason quashed, was, on which a judgment was arrested, or a 
in connection with the declaration, evi- judgment which had been reversed. 
dence of the fact that a a suit had been Whether the arrest or the reversal had 
instituted so as to avoid the statute been properly or improperly adjudged, 
bar. In that case, the court says : "A would be no concern of his. His privi-
declaration, when demurred to, and lege h no manner depended upon 
the demurrer is sustained, is no more a that. 
valid declaration to put the defendant It is not plain that these reversals 
to answer, than a writ when quashed and arrests contemplate erroneous pro-
would be to affect him with notice ; ceedings? If so, is it not almost ab—
and yet, because a demurrer should be solutely certain, that, as to the non-
sustained to a declaration, no one suits in like manner provided for in the 
would contend that no suit had been same connection, it was contemplated 
commenced, because the declaration that like erroneous proceedings might 
was adjudged defective." 	 superinduce them? That conclusion 

To the same effect was the previous seems almost inevitable. If so, why 
decision in the case of the State Bank should any irregularity be regarded in 
v. Sherrill, 11 Ark. 336, where the court the former suit, if, in fact, there was 
refused to adopt a rule contended for, one, when set up to preven t the bar? 
of "requiring valid and perfect proceed- No irregularity in the arrest or reversal 
ings" in the previous suit, in order for is to be regarded, if, in fact, there was 
the removal of the bar. And these a verdict or a judgment, whether 
two cases were followed in the case of erroneous or not ; and by parity of rea-
5441 *the State Bank v. Steen et al., son, the same rule should apply to the 
13 Ark. 36. And they all seem fully suit and non-suit. That is the view 
authorized and sustained by the ob- taken of like statutory provisions in
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Massachusetts. Coffin v. Cottle,16 Pick. to have given, and certify the same 
Rep. 383. And the same doctrine is into that court according to law. 
maintained in Pennsylvania, in the case

Cited:-22-110; 23-171-692-609; 31-379. of Donnings v. Lindsey, 2 Barr Rep. 382, 
where it is held, that the commence-
ment of a suit, which was abated for 
5451 °non-joinder of certain persons 
as defendants, who were joined in the 
new suit, has the effect to defeat the 
statute bar. 

Although none of these cases come 
peremptorily up, as cases, to the pre-
cise point that we have to decide, they 
all inculcate doctrines which carry us to 
the conclusion, that it ought not to be 
held for the appellee. To hold other-
wise we should have to hold that er-
roneous suits were not suits at all. 
The claimants were certainly parties 
plaintiff in all the suits, and in all of 
them the recovery of this identical 
debt was sought, and always for the 
use of the same beneficiaries, as was 
distinctly disclosed in all the suits. 

It is our opiniou, therefore, that the 
c!rcuit court erred in affirming the 
judgment of the probate court; and 
should have reversed it and proceeded 
to render judgment for the claimants 
in form as on non obstante veralicto, as 
the probate court should have done 
upon the oral allegations and upon the 
proof, irrespective of the immaterial 
issue that was joined aud found. It 
being manifest from the face of the 
record, that the claim was not barred 
by We statute of non-claim, and as it 
appears therefrom that the intestate 
was in life on the 12th September, 
1848, and that this claim was pre—
sented to his administrator, on the 17th 
of August, 1849, it is manifest that it 
was so presented within the first year 
after the grant of letters upon his es-
tate. 

The judgment will, therefore, be re-
versed, and remanded to the Pope cir—
cuit court, with instructions to reverse 
the judgment of the probate court, 
give such judgment as that court ought


