CANNON V. STATE.

CANNON ET AL.
v.
THE STATE.

On the trial of a scire faciason recognizance for
appearance in a criminal case, the bail bond and
record en'ry of forfeiture are eompetent evidence,
and sufficiént to fix the bail, if the recognizance be
1o form, and taken by the proper officer, and the
scire facias follows, substantially, the recognizance.

To a plea of former recovery to a scire facias on
recognizance, the State replied, in substance, that
the trial and former recovery pleaded by the de-
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fendant, was not a trial and recovery upou the
merits, but was only a judgment in bar, rendered
upon a question of law, not involving the facts or
merits of the cause : Held, That the replication
was a good response to the matter of the plea.

A substantial compliance with the statutory form
(sec. 61, chap. 52, Digest), in a scire facias onrecog-
nizance of bail in criminal cases, sufficient.

Appeal from Yell Circuit Court.

ON. JOHN. J. CLENDENIN, Cir-
cuit Judge.

Walker & Green, for appellant.

Jordan, Attorney-General, contra.

*HANLY, J. This was a pro- [*3606
ceeding by scirefacias, determined in
the Yell circuit court, at the Septem-
ber term, 1855. A scire facias issued
from that -ourt, on tne 3d day of May,
1855, reciting that, ** Whereas, Richard
H. Lewellen, as prinecipal, and John
‘W. Cannon, James M. Bass, John C.
Barrett and James E. Millard, as his
sureties, on the 6th day of April, 1854,
before John C. Herring, sheriff’ in and
for thecounty of Yell, and State of Ark-
ansas, ackuowledged themselves to
owe and be indebted to the State of
Arkansas, in the full and just sum of
three hundred dollars : that is to say,
the said Richard H., in the sum of $300,
and the sald John W., J. M., J. C. and
J. E,, in the like sum, to be levied of
their respective goods and chaltels,
lands and tenements: to be void upon
condition, that the above bounden
Richard H., should well and truly
make his personal appearance before
the judge of our circuit court of Yell
county, on the first day of our then
next September term, at a court to be
holden at the court house, in the town
of Danville, on the 4th Monday of Sep-
tember, the next, then and there to
answer the said State of Arkansas, of
an indictment preferred against him,
for obtaining property under false pre
tenses, and that he should not depart
therefrom, without leave of said court;
and, whereas, on the said 4th Monday
of September, 1854, the said Richard
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H., wholly failed to Keep the condition
of said recognizance, in this: that, al-
though called, he failed to appear and
answer the charges, and not thereafter
depart said court without leave there-
of, whereby the condition of said re-
-cognizance became, and was forfeited,
as it appears of record, in said court,”
with the usual summons appended.
This writ of sci. fa. was regularly di-
rected to the sheriff of Yell county,
and was duly executed by him, on all
the parties named therein, except the
said Richard H., the principal recog-
aizor. At the return term, it appears
from the transcript, that a nolle prose-
qui was entered by the at-
torney for the State, as to the
party not served, Richard H. Two
of the defendants, Bass and Bar-
3677%] *rett, moved to quash the sei.
fa. on the ground of a misjoinder of
parties, which was overruled, and the
other defendants pleaded: Millard, a
plea of former recovery: Cannon, nul
tiel record, nul tiel recognizance, and
nul tiel forfeiture. Replication to the
plea of Millard, averring that the for-
mer recovery was not upon an issue to
the merits, and averring, that the
court, in such judgment, awarded an
alias sci. fa. against the party on the
recognizance on which this proceeding
ishad. To thisreplication, the defend-
ant, Millard, demurred, and joinder
therein by the State. The State took
issue upon the three pleas of Cannon.
The demurrer to the State’s replication
to Millard’s plea overruled, and excep-
tions. The issues upon the pleas of
Cannon were tried by the court, and a
finding thereon for the State.

On the trial of the issues formed on
Cannon’s pleas, the State produced
and read, against the objection of the
defendant, a bond in these words:

“We, Richard H. Lewellen, as prin-
cipal, and John W. Cannon, J. M.
Bass, J. C. Barrett, and James E. Mil-
lard, as securities, acknowledge our-
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selves to owe and be indebted to the
State of Arkansas, in the full and just
sum of three hundred dollars: that is
to say, the said Richard H., in the sum
of three hundred dollars, and the said
John W., J. M., J. C. and J. E., in the
like sum, to be levied of our goods and
chattels, lands and tenements. To be
void,” &c. Conditioned, as the law re-
quires, and in the manner recited in
the sci. fa., as above, which purports
to be signed and sealed by the parties,
with this endorsement at the bottom
thereof, to-wit: ‘‘Approve of the above
securities,” signed by the sheriftf of
Yell, in his official capacity.

The State furthermore read, against
the objection of the defendant, the
following entry from the record of Yell
cireuit court, purporting to have been
entered at the September term, 1854,
to-wit: *“Comes the State by her at-
torney, and defendant, Richard H., be-
ing solemnly called, comes not, but
makes default, and the sureties (who
are named as above), also being called,
but likewise make default. It isthere-
fore considered by *the court [*368
here, that the said recognizance bond
be, and the same is, hereby forfeited,
and the State recover,” &c. To the
reading of which bond, and entry as
above, the defendant excepted, and set
them out in his bill.

Judgment final was rendered by the
court, upon the finding and ruling of
the court, as above, for the State, and
against the defendants, for the sum of
$300.

The cause was brought to, and is
now pending in this court on appeal.

Several points are relied and insisted
on by the appellants, for the reversal
of the judgment of the court below,
to-wit:

1st. The finding of the court is not
sustained by the proof.

2d. The court erred in permitting
the bail bond and forfeiture to be read
as evidence.
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3d. The court erred in overruling
the demurrer of Millard to the replica-
tion of the State, to his plea of former
recovery.

4th. That the court erred in refusing
to sustain the motion to quash the
8ci. fa.

We will proceed to consider and
dispose of the points relied on, in the
order in which they occur.

1. The only evidence before the
court upon the issues to Cannon’s pleas
of nul tiel record, nul tiel recognizance
and nu! tiel forfeilure, were the recog-
nizance bond, and the entry upon the
record of the forfeiture of such recogni-
zance. The question is, does that evi-
dence sustain those issues? It isin-
sisted, on the part of the appellants,
that there isa variance between the
recognizance recited in the sci. fa., and
the one produced in proof, in this: that
in the said sci. fa., the parties, both
principal and sureties, are charged to
be jointly bound in the penal sum of
$300: whereas, the recognizance itself
shows that the principal, Lewellen, is
bound in the sum of 3300, and the se-
curities in the like sum. We have ex-
amined this objection, together with
the various authorities to which we
have been referred, and cannot disecover
the potency of the objection, or the ap-
plication of the authorities to the par-
ticular case before us. We think the sci.
369%] *fa. follows, substantially, the
recognizance. We, therefore hold, that
the proof was sufficient to authorize
the finding, if the sci. fa. and recogni-
zance were in due form; and the offi-
cer, who took the latter, had the au-
thority under the law to do so.

2. The determination of the first
error assigned disposes, virtually, of
the second We will, therefore, not
notice this assignment further.

3. 1t is insisted, that the replication
of the State, to the plea of Millard, is
defective, for the reason that it does
not contain matter of estoppel, nor
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does it traverse,or confessand avoid the
matters set up in the.plea, and we are
referred to 1 Chitty's Plead. 648, - 6501
and 659, in support of this position.
There can be no doubt, but thatitis a
rule of pleading, that the replication
must either, first, present matter of
estoppel to the plea, or secondly must
traverse, or thirdly, confess and avoid
the matter pleaded by the defendant.
See 1 Chit. Pl. 648. And, it seems.
from the brief of the attorney for the
State, in this instance, that this is not
controverted. It is insisted, however,
on the part of the appellee, that this
rule has been observed in reference to
the replication we are considering. It

‘cannot be controverted but that therep-

lication at hand, is somewhat inarti-
ficially prepared, and is made to par-
take, to some extent, of the office of a
demurrer, But when divested of these-
artificial defects, we think there is
enough of substance left, to show the
evident objeet of the pleader, as well as
to inform his adversary of that object.
The response to the plea, maide by the
replication, shorn of the redundant
matter to which we have alluded, is
simply this: chat the trial and former
recovery pleaded by the defendant, was
not a trial and recovery upon the
merits, but was only a judgment in
bar, rendered upon a question of law,
not involving the facts, or the merits
of the cause. This, we apprehend, was
a good respouse to the matter of the
plea, the law being in such case, that.
“if a former recovery for the same
debt, or a plea of set-off on a recogni-
zance of record, he pleaded, the replica-
tion was to be nul tiel record; and to a
plea of judgment recovered, the plaint-
it might new assign, that his action
was for the breach of *different [*370
promises.” 1 Chit. Pl. 582; Snyder v.
Cray, 9 Johns. Rep. 327. But theap-
pellee, in his replication, did not tech~

1. Onformer recovery, see Biscoe v, Butts, 5-307,
note 1 ; State Bank v. Robinson 13-224, note 1.
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nically new assign, but pleaded by way cuit court, in this cause, affirm the
of confession and avoidance, that the judgment thereof, in this behalf ren-
judgment, set up in the plea of the de- dered, at the cost of the appellants.
fendant, as a bar to the sci. fa., wasnot  Absent, Mr. Justice Scott.
ajudgment recovered on the merits; o oa: —as-4se-508.
and, in this, we think, he was clearly
sustained by the authorities and prece-
dents. See 1 Chit. Pl. 198; Knex v.
Waldoborough, 5 Greenl. Rep. 185 ;
Gilmer v. Rives, 10 Peters Rep. 295 ;
Wilbur v. Qilman, 21 Pick. Rep.;
Hampton v. Broom, Miles Rep. 241.
‘We are, therefore, of the opinion, that
the court below did not err in overrul-
ing the appellant’s demurrer to theap-
pellee’s replication.

4. In support of this assignment,
the appellants have referred us to
Gray v. The State, 5 Ark. Rep. 265, and
Hicksv. The State, 3 Ark. Rep. 313.
These cases were very good law, at the
time they were respectively determ-
ined. We not only recognize, but
fully approve of the prineiples deter—
mined in those cases, and would not
hesitate to act upon them, and hold
the sci. fu., in this case, bad, were it
not for the statute which was passed
sinee the decisions in the above cases
were made. It seems, the actto which
we refer, was passed with a view of
settling, from thenceforward, the diffi-
culty experienced in procuring a form
for a sci. fa., which would meet the re-
quirements of the statutory enact-
ments, in respect to recognizances of
bail in erimiual causes. The 61st sec-
. tion, of the 52d chapter of the Digest,
under the head of “Criminal Proceed-
ings,” prescribes a form for sci. fa.’s In
such cases, and the one pursued in the
instance we are considering, issubstan-
tially a compliance with that form.

‘We have, therefore, to hold that the
court below did not err in overruling
the appellant’s motion toquash the sci.
Ja. in this cause.

This disposes of all the errors as-
signed, and we, finding no error in the
record, and proceedings in the Yell cir-



