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" HErvyY vs. ARMSTRONG.

The patrol system is a police regulation for the several townships in a county;
and the authority of each company of patrol is limited to the township for
which it is appointed.

In an action by an inhabitant of one township against members of the patrol
company of another, for whipping his slave, evidence that such company

¢« was invited by some inhabitants of the former township to attend therein
and disperse an unlawful assemblage of slaves, is not admissible under the
plea of justification. '

Although the battery of a slave, without excuse of provocation, by one not
having authority to correct him, is an indictable offence, the master cannot
recover in a civil action for whipping his slave, unless he proves special
damage or injury to the slave resulting in a loss of service.

Appeal from Ouachite Circuit Court.
Hon. Suerron Watson, Circuit Judge.

CurraN, for the appellant. The statute (Dig. 769, sec. 1,) pro-
vides that a company of patrol shall be appointed in (not for)
each township; and, though they are not bound to patrol out of
their township, they are not confined to their particular township;
as is the case with justices of the peace, who may act out of their
respective townships. Humphries vs. McCraw, 5 Ark. Rep.

It is not an offence for a white man to assault a slave, unless it is
.done “without cause, lawful excuse, or without sufficient provo-
cation,” (State vs. Hale, 2 Hawks. Rep. 582) : and may be justi-
‘fied where a slave is at a unlawful assembly. Swmith vs. Han-
cock; 4 Bibb. R. 222.

Trespass will not lie by a master for a trespass on his slave,
unless it be attended with a loss of service. Cornfute vs. Dale,
1 Har. & John 4.

GALLAGHER, contra, argued, 1st, That a patrol has no jurisdic-
{j -



ARK.]. HEervy vs. ARMSTRONG. 163

tion, as such, out of the toWnship in which and for which he is
appointed; and cited 1 H. Bla. 15; 1 Bar. & Cres. 283; 1 Bla.
Com., p. 356, #. 42, to show how cautious the law in circum-
scribing the powers of public offices; and contended that good
policy and the peace of society required that patrols should be
restricted to their own townships, and be permitted to visit only
their neighbors and friends in the unceremonious manner allowed
by law. )

2d. That trespass can be maintained for an assault and battery
on a slave where no actual damage accrues. Walker vs. Brown,

2 Bay’s Rep. 75; 2 Bailey’s Rep. 98.

Mr. Chief Justice WaTKiNs delivered the opinion of the Court.

Armstrong, the appellee, sued the appellant, together with
several other defendants, in trespass, for whipping certain slaves
of his, it being averred, in the declaration, that the slaves in
question were so bruised and hurt by the beating, as to be unable
to” perform labor and service for the plaintiff, their owner and
master, for a long space of time thereafter, to wit: for the space,
&c. The defendants pleaded not guilty, and also a special plea
of justification, setting forth their appointment, by the county
court of Ouachita county, as patrols in and for the township of
Jefferson, im that County, and that, being in discharge of their
duties as patrols, visiting all -negro quarters, and other places,
suspected: of unlawful assemblages- of slaves, on the said day, &c.,
being in discharge of their duties, they, the defendants, as a
portion of said company of patrol, under the command of their

* captain, found the said slaves of the plaintiff strolling about, from
"one house to another, without a pass from their master or over-

seer, and thereupon they, the said defendants, as a portion of said
company of patrol, under the command of their captain, and in
pursuance and by virtue of said order of appointment, and in the
lawful discharge of their duties, imposed on them by law, caused
the said slaves to receive a number of lashes, not exceeding tv&enty,
as was their duty and right to do, &c.
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On the trial, the jury found, that the entire trespass, as alleged,
was committed in the township of Marion, by the defendants,
who composed a majority of the patrol, who had been duly ap-
pointed and sworn for Jefferson township. Upon the question
made, whether the defendants had a right to act as a patrol for
Marion, by virtue of their appointment for another township, but
little doubt can be entertained. It does not appear that the de-
fendants were called by the patrol of Marion township to their
assistance, or acted under their direction. The provisions of the
statute, as well as the policy of it, seems to require that the au-
thority of each company of patrol should be limited to the town-
ship for which it was appointed. The extraordinary powers con-
ferred upon them, being in the nature partly judicial as well as
executive, to be summarily exercised, and .involving a right of
entry and search, without special warrant, which, to the extent
that it can be constitutionally enforced, is fruitful in causes of
irritation, and requiring the utmost firmness and prudence on the
part of the patrol, in the discharge of their duty without aggres-
sion, furnish strong reasons to our mind why the act should not
be so construed as to extend the lawful authority of patrol com-
panies beyond the limits of their respective townships.

Whenever slaves are arrested, for any cause, by a.sheriff, con-
stable, or citizen, the law makes-it his duty to carry them before
some justice of the peace; whereby, though the hearing and
punishment may be summary, as compared with other judicial
proceedings, some time is afforded for deliberation, and an op-
portunity for the master to interpose. The patrol system is a
police regulation, which, being kept alive upon the statute book, .
is a slumbering power, ready to be aroused and called into action,
whenever there is an apparent necessity for it. The presump-
tion is, that the people of each township are able to quell all
ordinary disturbances occurring in it, by or among their slaves,
and this can be better and more appropriately done by those who
are neighbors and friends, having a common interest to protect,
and a common danger to guard against, than- by strangers, whose

©
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interference has not been invited. Counsel supposed, and it is to
be conceded, that'extreme cases may arise, which would excuse
an act, not strictly lawful, by patrols out of their district, or by
any citien, done from good motives, or hasty impulse, in order
to maintain the due ascendancy of masters over their slaves.
Such excuse would go in mitigation of the damages awarded in
a civil suit or assessed upon conviction, and, if mitigating circum-
stances are shown, juries of the vicinage would rarely disregard
them. But as a defence of strict right, it is not legal justifica-
tion of a trespass, that it ‘was committed by a company of patrol
in one township, by virtue of their appointment by the County
Court, to act, as we understand the statute, in another township.
If the company can cross the line between two townships, they
can go any where in the county. It was proved that there was a
ﬁatr‘ol in Marion township, but they had never been on duty; and
though there had been none, the law l;rovided the means of hav-
ing one. The defendants proposed to prove that they had been
invited over the line, by some of the inhabitants of Marion town-
ship, to attend and disperse what was reputed to be an unlawful
assemblage of slaves. The Court below refused to admit such
testimony, and properly so, when offered under the plea of justi-
fication. The patrol in Marion township was the proper authority
to be called in requisition. If the defendants had a right to act
there officially, it would follow that they could do so indepen-
dently of the patrol of Marion township, and in opposition or
hostility to them.

There is but one remaining question of moment in’ this case,
and it is not without solicitude that the Court undertake to de-
termine it. The defendants arrested the plaintiff’s slaves on their
way home from a religious meeting, on Sunday, which they, with
some other negroes had attended. There were white persons
présent at the meeting, and, so far as reported by the witnesses,
it was orderly and well conducted. The negroes were tied and
whipped, not exceeding ten - lashes each, so that the punish-
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ment, if deserved, or the defendants had authority to inflict it,
could not be said to be either cruel or excessive, though their cries
and the sound of the blows were heard b%f persons at a distance.
From the whole scope and human policy of our statutory regu-
lations in regard to slaves, there is an implied license for them to
attend religious meetings, when conducted in an orderly manner,
on Sunday, and on that day it is an indictable offence for masters
to coerce them to labor. Altogether, it may be supposed the
circumstances were such as to exasperate the plaintiff in a high
degree. But he did not prove or offer to prove any special
damage or injury to the slaves, resulting in a loss of their services,
in consequence of the whipping they had received. The Court
might have no hesitation in holding the battery of a slave, with-
out excuse or provocation, by one not having authority to correct
him, to be an indictable offence; though, in a prosecution for
beating a slave, there may be circumstances of excuse or justifi-
cation, which would not justify an acquittal if the battery had
been committed upon a white person. But, for the purposes of
the criminal code, the law regards the slave as a person capable
of committing a crime, and against whom offences may be com-
mitted. The unprovoked battery of a slave is not only in itself
‘a disturbance of the public peace, but it ought to be an indictable
offence, not only because it is an injury to the slave, but an insult
to the master, calculated to rouse angry passions, and provoke
resentment, leading to breaches of the peace. And it would
seem, as the master is morally bound to protect his slave, he
ought to be allowed a right of action, which the slave cannot
have, to the end that this may be done in a peaceable and lawful
manner. At the common law, the servant, child, or apprentice,
having a right of action, the only injury sustained by the master,
and for which he can recover damages, is that resulting from a
loss of service. Unless the master has an action, it follows that
he can have no civil redress for any wanton or malicious battery
of his slave, not attended with special damage. In Cornfute vs.
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Dale, 1 Har. & Johns. 4 Cuasg, C. ]J., assigned, among other
reasons for his decision, that the action, there being no loss of
service, did not lie in favor of the master, “because there was
not a reciprocity of action; no action being maintainable against a
master for an assault and battery committed by his slave; and
_that the injury to the slave was not dispunishable, it being in-
dictable as an offence; and that, without an injury or wrong to
the master, no action could be sustained.” But, in this State, as
recently decided in McConnell vs. Hardeman, the master may
be made liable in a civil action to the person injured, for a bat-
tery, and for a variety of enumerated trespasses, though wilfully
committed by his slave; so that the reason there assigned can
hardly be said to apply. This is stating the argument strongly
in favor of the plaintiff below, and yet we have to conclude that
the master cannot recover for a battery upon his slave without
proving special damage. For the breach of the peace, the
offender may be punished by a public prosecution, which the
master can set on foot. (The State vs. Hale, 2 Hawks. 582; The
State vs. Booyer et al., 5 Strobart 22.) But for the cruel injury,
treating slaves as property, the master can only recover damages
upon the ground of compensation. We have not seen the case
.of Hilton vs. Caston, cited from 2 Bailey 98, but, on examination
of every other case within our reach, bearing on this precise
question, we do not find one, where the fact is not stated, in the
report, or inferable from the expressions used by the Court, that
the injury, for which the master sued, was so severe as to be at-
tended by a loss of service; unless it be the case cited of Walker
vs. Brown, 11 Humph. 180,) which turned on a statute of Ten-
nessee, and there, though the extent of the injury does not ap-
pear, the Court say the action is maintainable, because “the
master is interested in the service and labor of his slave.” In
Wheat vs. Croom, (7 Ala. 349,) some strong expressions are used
by the Court, and as the jury were allowed to measure the dama-
ges, not .merely by the value of the slave, but to give smart
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money, it is to be inferred, though not stated, that the services of
the slave .were wholly lost to the plaintiff, by some wanton or
cruel . act of the defendant. In South Carolina, the idea was
favored that the master had a civil remedy, because, by statute,
any one, offended by the insolence of a slave could complain to
the master, who refusing redress, application could be made to a
civil magistrate; implying that the offended person ought not
to take vengeance by his own arm; and it was not until the act
of 1841, in that State, (The State vs. Booyer et al.,) that the mere
battery of a slave, by any one other than the master, was made
indictable or punishable as a public misdemeanor. Yet we find
the earlier case of White vs. Chambers, (2 Bay 70,) so much re-
lied on, was 4n action on the case, going for the special damage;
and the fact appears that the defendant, “beat the slave very
severely, which laid him up for several days before he was able
to go about his master’s business again.” According to the civil
law, in many respects applicable to the condition of negro slaves
in America, “an injury is never considered as done to a slave,
but through him to the master; not, however, in the same man-
ner as through a wife or child; as when some atrocious injury is
done to the slave, manifestly in despite of the master; as if any
one should cruelly beat the slave of another, in which case an
action would lie; but, if a man should only give ill language to
a slave, or strike him with his fist, the master is entitled to no
action against him.” Coop. Justinian, Lib. IV, Tit. IV, De
Injuris, sec. 3.

The difficulty is, that if the action lie without special damage,
it must be the assertion of a distinct principle, so that it would
be maintainable in all cases of a mere battery, however trifling or
inconsiderable, and might thus tend to consequences, which would
hardly be tolerated in a communtiy where slavery exists. We
apprehend the reason why the master cannot have a civil action
for the battery of his slave without special damage, is, that it
would encourage slaves, of their own propensity, or by the suf-
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ferance of their masters, to be insolent by word or demeanor.
The' elevation of the white race, and the happiness of the slave,
vitally depend upon maintaining the ascendancy of one and the
submission of the other. The rights of individuals must yield to
the necessity of preserving the distinction between races. If it
were possible for actions of this nature to become frequent, with-
out being humiliating to freemen, no code of rules could be framed
by which to graduate the injury, or estimate the damages, in-
volving such considerations as the insult intended for the master,
the mental suffering of the slave, and the kind of provocation
offered by him, which a white.man would or not be excusable for
resenting with blows.

The Court should have given the instruction asked for by the
defendants, that the ﬁlaintiﬁ could not recover without proving
pme actual damage by loss of service, and erred in giving all
those of a contrary import asked for by the plaintiff. As the
c:}que will have to be remanded, with instructions to sustain the
molion of the defendants for new trial, it is to be observed, that
the Grst instruction, given for the plaintiff below, concerning the
slave; of a third person, does not appear upon this record to have

any (:\)nnection with the suit, and was clearly erroneous. Re-
versed:



