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Hirr, McLEan & Co. vs. RUCKER.

The Circuit Court has no power to order a peremptory non-suit : but it is
no assumption of power in the court to instruct the jury to find as in case
of non-suit, or that the plaintiff has failed to make out his case in evi-
dence.

Tn an action for goods sold, the deposition of a witness, exhibiting the ac-
count with the bills of lading, that “the account is correct,” though hon-
estly made as appearing to him from the books of the plaintiff, cannot
mean that the witness was personally cognizant of the transaction, or
amount to proof that the defendant, not shown to have received the
goods, had ordered or bargained for them so as to become chargeable for
their value by delivery of them to a carrier.

Appeal from the Circuit Court of Desha County
Hon J. C. Murray, Circuit Judge, presiding.

TRAPNALL, for the appellant. The court evidently erred in giv-
ing the instruction to the jury that the deposition was some evi-
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dence but not sufficient for them to find a verdict: the plaintiff
should have proved that the defendant had either ordered or re-
ceived the goods: Because, 1st, The court transcended its autho-
rity and invaded the province of the jury who were the judges of
the weight and sufficiency of the testimony, Jones vs. Yarborough,
2 Ala. 524. Trotter vs. Sanders et al. 7 J. J. Marsh. 321. 2d. The
instruction was peremptory and left the jury no discretion,

Pixe & Cummins, for appellee. No new trial should be granted
even if a mere error in law had occurred, because upon the evi-
dence, the plaintiffs were not entitled to recover. Main vs. Gor-
don, 7 Eng. 651. Sparks vs. Beaver, 6 Eng. 630. '

Mr. Chief Justice Warkiwns, delivered the opinion of the Court.

This was an action of assumpsit by Hill, McLean & Co.,
against the appellee. The declaration contains the common
counts for goods sold and delivered, money paid, for interest and
on account stated . The only evidence adduced to sustain the
action was the deposition of a witness, taken in New Orleans,
who states, “that the account marked A, hereto annexed, show-
ing a balance due to Hill, McLean & Co., of five hundred and
forty-seven dollars and fifty cents, by Edmond P. Rucker is cor-
rect;” and he also annexed to his deposition the invoices marked
B, and three bills of lading marked 1, 2 and 3. The same wit-
ness further stated that it is customary for commission merchants
to charge eight per cent. interest on open accounts. The ac-
count exhibited shows the total amount of debits, as stated by
the witness, but there are no credits appearing, so as to make
that amount a balance, or from which any recognition of the cor-
rectness of the account by the defendant could be inferred, The
exhibit B consists of bills of goods, some of which appear to have
been consigned to A. Hays, Napoleon, for account of E. P. Ruck-
er, Rucker’'s Landing, Arkansas river; and another portion to I.
A. McAlister & Co., Nashville, for account of E. P. Rucker. The
copies exhibited of the bills of lading, show that certain goods
were shipped by Hill, McLean & Co., at New Orleans, some of
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them on the Cotton Plant, marked “E. P. Rucker,” and consigned
to Hays, at Napoleon, and another portion on the Harry Hill,
marked “M. L. Rucker, Murphreesboro, Tennessee,” consigned
to McAlister & Co., at Nashville. In the account, the items are
charged during the month of July 1847, the invoices are without
date, and the bills of lading are dated in November and Decem-
ber, 1847. The plaintiffs also proved, by another witness, that
the defendant, Rucker, was a planter on the Arkansas river in
the year 1847. This being all the evidence in the case, the court
instructed the jury, that they should find for the defendant, un-
less the plaintiffs have proven either that the defendant ordered
the goods, or that he received them, and that the shipment of the
goods and taking bills of lading therefor, in the manner shown
by the deposition referred to, is not sufficient evidence of a re-
ceipt of them by the defendant, but there must be proof of an
actual receipt of the goods by him, if they were not ordered.

Such, in substance, was the instruction given, the propriety of
which is not questioned ; but it appears that the court, in response
to an enquiry from the jury, told them, that the deposition was
evidence, but not sufficient for them to find a verdict for the
plaintiffs, who should, have proved that the defendant had either
ordered or received the goods: and it is argued for the appellants
that such charge, in the terms given, was an invasion by the
court below of the province of the jury.

According to the settled practice in this State, the court has no
power to order a peremptory non-suit, Martin & Van Horne vs.
Webb, 5 Ark.72. Ringo vs. Field, 1 Eng. 48, but the practice has
prevailed for the court, sitting as a jury, or the jury under in-
structions from the court, to find as in case of non-suit, which is
a determination of the case upon the merits as presented by the
evidence, a bar to any future action for the same cause, and to
which error lies, Fagan vs. Faulkner, 5 Ark. 161. Cocke wvs.
Brogan, ib. 694. Palmer & S outhmayd vs. Ashley & Ringo, 3 ib.
75, though the correctness of it was doubted in Goodrich vs. Fritz,
4 Ark. 525, and in Corr vs. Crain, 2 Eng. 249, repeated in The
State use &c., vs. Roper, 3 ib. 493, the court said, “The correct
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motion is to instruct the jury that if the evidence had not proved
a matter necessary to be proven, they must find for the defend-
ant,” though in the two last cases mentioned, the distinction does
not appear to be noticed, that to order a non-suit is to say the
jury shall not pass on the evidence, while the better authority is
that the court has not this power, and that the plaintiff has the
right to have the jury pass on his case, and to be concluded if he
will by the judgment, which being final entitles him to a revis-
ion in the appellate court. But to instruct the jury to find as in
case of non-suit, is only the opinion of the court that the plain-
tiff has failed to make out his case in evidence, and so far from
taking the case from the jury is every way favorable to the plain-
tiff, because it is analogous to a demurrer to evidence, where all
legitimate presumptions of fact are to be indulged in favor of the
evidence,

There is therefore no real discrepancy between the cases ad-
verted to, and they all tend to establish, that however dangerous
it may be for a defendant to ask the court to instruct the jury to
find as in case of non-suit, or that the plaintiff has failed to make
out his case in evidence, it is no assumption of power for the court
to give.such an instruction, the only question being whether it
was properly given. In this case the real truth may be, that the
defendant was resisting payment of a just demand, and that the
apparent inconsistencies in the deposition could have been recon-
ciled and any defect of proof supplied by further testimony ; but
according to the case presented on the record, the jury could not
have been justified by the evidence in finding a verdict for the
plaintiffs, and consequently the expression of such an opinion by
the court was erroneous. The statement of the witness who de-
posed that the account exhibited showing a certain balance due
the plaintiffs from the defendant was correct, might have been
honestly made, as appearing to him from the books of the plain-
tiffs; but it cannot be stretched to mean that the witness was
personally cognizant of the transactions about which he testified,
or to amount to proof that the defendant, not shown to have re-
ceived the goods, had ordered or bargained for them, so as to be-
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come chargeable for their value by the delivery of them to a car-

rier.

. Judgment affirmed.




