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Marrow vs. Rosins, Exr.

The testator obtained a judgment before a justice of the peace, and filed a
transcript in the Circuit Court under the statute to obtain execution
against the real estate of the debtor, and died ; his executor issued sci. fa.
to revide in the Circuit Court and the defendant pleads in abatement to
the jurisdiction of the court: HeLp, that such plea would be bad on de-
murrer; but could not be stricken out on motion.
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Marlow vs. Robins, ex’r. [JaNuary

Appeal from Pulaski Circuit Court.

Hon W. H. FieLp, Circuit Judge, presiding.
BerTrRAND, for the appellant.
JORDAN, contra.

Mr. Justice WALKER, delivered the opinion of the Court.

Elijah D. Robins, in his life time, obtained a judgment before a
justice of the peace against William Marlow, and for the purpose
of having execution against the real estate of the defendant, as
provided for by the statute, Dig. ch. 95, filed a transcript of such
judgment in the Circuit Court clerk’s office ; but before satisfaction
thereof was had, the plaintiff died, and his executor, John Robins,
sued out scire facias to revive the judgment in his name as such
* executor. At the return term the defendant filed his plea to the
jurisdiction of the Circuit Court, which plea, on motion of the
plaintiff, was stricken out, and judgment rendered in favor of the
plaintiff,

If this had been an original suit upon the contract sued upon,
or upon the judgment rendered in the justice’s court thereon,
there can be no doubt but that the Circuit Court had no jurisdic-
tion to hear and determine the s.ame, because the amount in con-
troversy is a matter of contract for some $35, a matter exclusive-
ly within the jurisdiction of a justice of the peace. But this was
a proceeding under the statute to reach the real estate of the
debtor to satisfy a judgment rendered before a competent tribunal.
The transcript, when filed, had under the statute the force and
effect of a judgment rendered in the Circuit Court, as well to
bind the real estate by lien, as for process and sale under it, with
no reference, however, to any adjudication upon the cause of
action, because that had already been adjudicated, but solely by
the aid of the process of the Circuit Court to have satisfaction of
the judgment.
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Such being the object of the statute, such transcript when filed
has the force and effect of a judgment in that court for that pur-.
pose. The object would, in cases like the present, fail unless the
court has the power to keep its process alive by reviving the
judgment, so as to enable the plaintiff to sue out process. It is
true that, in a limited sense, a proceeding by sci. fa, is a suit upon
which an issue may be formed, but that issue is substantially an
enquiry into the right of the plaintiff to have execution of the
judgment, and is not an infringement upon the constitutional ju-
risdiction -of the justices of the peace. _

The plea of the defendant was therefore insufficient, and upon
demurrer should have been so adjudged; but as a matter of prac-
tice, as settled by this court in the case of Sanger vs. State Bank,
at the present term, the objection could not be reached by a mo-
tion to strike the plea from the files.

For this error the judgment of the Circuit Court must be re-
versed and the case remanded for further proceedings to be had
not inconsistent with this opinion.




