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EARLE ET AL vS. BYRD ET AL.

After assignment and joinder in errors, neither party has a right to allege
diminution, because by that they admit that the record, upon Wthh they
have joined issue, is a true and perfect one.

But no admission of the parties can restrain the court, in the plentitude of
its authority, to he exercised in sound discretion, to award a writ of cer-
tiorari ex-officia at any time, to supply any defect that may appear in the
record. .

Among the rules of practice governing this discretion, is that although the
court, ad informandum conscientiam curiae, will award a certiorari to
affirm, it will never award one to reverse or make error.

Motion to Amend the Record

BaLpwiN, in support of his motion, cited, Rev. Stat. p. 814, secs.
113 to 122, Powell ws. Waters, & Cowen, 701. Law wvs. Jackson,
8 Cowen 748.

Mr. Justice Scort delivered the opinion of the Court.

This application, founded upon a suggestion of diminution sup-
ported by. affidavit, is to perfect the transcript of the record in
this case, either by appending it with the certified copy presented,
of the motion for a new trial in the court below, which was omit-
ted by the clerk, as is alleged; or by permitting the clerk, other-
-wise, to amend the transcript already certified in return of the
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‘writ of error, or by permitting the plaintiff in error to withdraw
his assignment and have a special certiorari.

The writ of error in this case was regularly returned into this
court, at the January term, A. D. 1853, and the defendant in
error then entered his appearance to it by counsel. Afterwards
errors were assigned, to which a joinder was interposed, and the
cause was argued and submitted by both of the parties. In the fol-
lowing July term, this court upon looking into the record, and
discovering the supposed diminution, pointed it out to the coun-
sel for the plaintiffs in error, that he might have an opportunity
to rid his clients of the difficulty. And this application, in its
manifold aspect, is probably designed for this end, and presents
the quesﬁon whether or not it can avail.

No rule of practice is perhaps better settled in this court and
elsewhere in courts of error, than that after joinder in error, no
diminution can be alleged; and the reason is, because it is by
this means admitted by all the parties, that the record, upon
which they have joined issue, is a true and perfect one; and there-
fore neither party can or should be permitted to contradict their
own admissions. So well settled, indeed, that it was remarked in "
the case of Cunningham vs. Ashley and others (13 Ark. R. p. 673),
that “after the case is submitted the suitor can no longer be heard,
and strictly speaking, it is a contempt of court for him to
attempt to be heard in any way.” But although this is so, no
admissions of the parties can or ought to restrain the court, as a
question of power, from looking into the record before them.
Accordingly in the plentitude of its authority, to be exercised in
sound discretion, this court may, at any time pending a writ of
error, whether before or after assignment of errors or after the
joinder therein, ex-officio, award a certiorari to supply any defect
that may appear, either in the body of the record, or in any of
its branches. But among the rules of practice governing this
discretion, is that, “though the court ad informandum conscientiam
curige, will award a certiorari to affirm a judgment, they will
never award one to reverse it, or to make error.” (2 Saunders Rep.
101, . in the note and the old cases there cited.) This rule is as old
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and as well settled, and as universally recognized as the other,
and was applied in this court as early as the June term, 1839, and
often since, (The Auditor vs. Woodruff and another, 2 Ark. R.
84) and there has never been any special case here demanding a
departure from it within our knowledge.

['he latter rule of practice rests upon no sympathy for the de-
fendant in error, although by the 6peration of the former rule his
laches have cut him off from all means of helping himself, while
the plaintiff in error under like laches would still have ample
means of self protection in his right to dismiss his suit and sue
out another writ; because laches can never lay any foundation
for indulgence; and it is always time enough for a party, either
plaintiff or defendant, after he has presented the merits of his
case, to demand the correlative constitutional duty of having it
decided upon.. But it proceeds upon the necessity of the case,
in connection with the duty of the court to decide the law, as far
as practicable, in reference to the merits; which the law always
presumes in favor of the judgment below, even if the contrary
seems to be shown, if diminution is apparent upon the face of the
transcript, and until it has been shown to be otherwise by the cer- .
tiorari.

But there being no such presumption of merits upon the other
side to suggest the ex-officio interposition of the court, and the
party’s mouth being closed by his admission, his own laches
can lay no foundation for indulgence unless in some special case
where, notwithstanding his right to dismiss his case after the sus-
pension of the judgment of the court, that he might have oppor-
‘tunity to do so; his rights would be absolutely cut off; and then
it ought to be.allowed him only upon the terms of costs, equiva-
lent to what would accrue upon the dismissal of his writ. And
there might be other extraordinary cases when great delays of
the administration of justice might, under peculiar circumstances,
demand a departure from the rule. _

The provisions of our statute cited, have, we think, no relevan-
cy to this application, because they were in the main designed
not to aid a reversal in this court, but to promote affirmances; and
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such of them as have application to proceedings in this court,
have no, place, as it is not pretended that our proceedings are

irregular.

The cases cited from New York are all upon terms of cost, and
in express terms are rested upon their own ‘special and pecullar
circumstances,” and are departures from the general practice in
that State, which is in accordance with ours. And it is manifest
that if these special cases are much indulged, the rules of prac-
tice, to which they form exceptions, wiil be entirely overturned,
and the stimulus to parties, designed by these rules of practice,
to bring the merits of their cases before the court, in discharge
of their own duties, will cease; and as a consequence, justice
often delayed by the merest negligence of counsel in a court
where they are presumed to have the highest degree of skill and

to exert all proper diligence.
The application refused.

Watkins, C. J., not sitting in this case.




