
438	 CASES TN THE SUPREME COURT 

Gracie vs. Robinson.	 [JANUARY 

GRACIE vs. ROBINSON. 

In a suit against a bailee, without reward and for the accommodation of a 
bailor, it is competent for the defendant to draw out, on cross-examina-
tion of a witness proving a demand what was said in response to it, as 
part of the res gestae attending the demand. 

The statements of the bailee, excusing his failure or qualifying his refusal,. 
to surrender the chattel, when the object of the demand is to charge him 
with a tortious conversion, though by no means conclusive, are yet ad-
missible, in his favor, by reason of the trust and confidence implied in 
this species of bailment. 

A judgment will not be reversed for error iri overruling a general motion 
to exclude the testimony of a witness, without discrimination, where some 
portions of it are admissible. 

Appeal from Montgomerv Circuit Court. 

The Hon. SHELTON WATSON, Circuit Judge, presiding. 

JORDAN, for.,the appellant. The court erred in admitting the 
declaration of the defendant when the notice was . served on him; 
for a bailee is not competent to prove by his own testimony' that 
the loss was not by his, neglect or carelessness. Ch. on C On: 471, 
note 2. Story on Bail, (2 Ed.) 417. 

If on demand, a bailee without hire, amits to deliver a packet 
entrusted to him, he is answerable unless he can show its loss 
without fault or negligence on his part. 11 Wend, 25. 7 N 

Hamp. 127. 3 Munf. 239. 

Upon demand made the defendant was bound to deliver the 
property, or prove its loss without his fault. 1 Stark. Ev. 419. 
2 .Kent. Com. 580. 

FLANAGIN, contra. The declarations of the defendant, when 
the demand was made, were admissible as part .of the res gestae—
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the demand and refusal being essential facts to sustain the 
action.. 

Mr. Chief Justice WATKINS delivered the opinion of the Court. 
The defendant gave to the plaintif f a receipt in the follow-

ing words: 

"This is to certify that I hold in my possession 4 beef steers,. 
belonging to Mr. Pierce B. Gracie, that he bought of Bill Hodge, 
and one cow and calf, this Oct. 11th, 1848. 

N. E. ROBINSON." 
The account filed before the justice of the peace on the 27th 

of June, 1851, upon which this suit was instituted, is as follows:. 
"Newton E. Robinson,

To Pierce B. Gracie,	Dr. 
1848.	Oct. 11, To 4 head of beef cattle,	 $50.00 

44	 iC	
" one cow and calf,	 10.00

$60.00 

The defendant had judgment on the trial before the justice 
.from which the plaintiff appealed, and the cause being tried de 
novo in the Circuit Court, the defendant again had judgment in 
Hs favor. It appears from the plaintiff's bill of exceptions, ta-
ken to the overruling of his motion for new trial, that the plain-
tiff introduced a witness, who testified that in .December, 1850, 
he on behalf of the plaintiff demanded of the defendant the cat-
tle in question, who did not deliver the same or any part of them.. 
He also proved by another witness the value of beef cattle and 
of a cow and calf, in October 1848, and in December 1850. This 
was the entire case made for the plaintif. f. 

The gist of the complaint was for a conversion of the cattle 
by the defendant. Waiving any enjuiry whether the evidence 
stated be sufficient to establish a conversion; and concedeing that, 
waiving any question whether, inasmuch as it did not appear that 
the defendant had sold, or in any manner received the proceeds 
of the cattle, so as to make him chargeable for money on account, 
the proper remedy of the plaintiff was not by action of trover,
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the : , -risdiction of which appropriately belonged to the Circuit 
Coun evidence for the defendant, drawn out on cross-exami-
nation of the plaintiff's witnesses concerning what passed be-
tween him and the defendant at the f; --e of thP demand ; conduced 
to establish the following facts: That the cattle ace(); ding to 
the custom of the country, were running in the range in the low 
lands of the Ouachita river, near which the defendant lived, and 
it was not designed that they should be kept up in any enclosure. 
That the defendant took charge of the cattle for the accommo-
dation of the plaintif, f, and as a mere friendly act to secure them 
to him, so that . Hodge could not dispose of them ; that after de-
fendant gave the receipt, there came an overflow of the Ouachita 
river, which drowned and washed off a great many cattle, and 
the defendant lost some of his own cattle in the overflow at that 
time: that there was one of the beef cattle then in the range, and 
which he offered to go with the witness and hunt up if he would 
wait, but defendant did not of fer to hunt up or deliver any of the 
other cattle. 

Both of the witnesses testified, of their own knowledge, to the 
fact of the overflow, and the destruction o fcattle' caused by it, 
and that many drowned carcasses were found near where the 
defendant lived; so that it is fair to presume that both verdicts 
were in accordance with the substantial justice of the case, and 
ought not to be disturbed. 

But the objection was taken and reserved by the plaintif, f, to 
the proof of any statements or declarations made by the defen-
dam at the time of the demand,.and all of which after their intro-
duction he again moved to exclude. Certainly there was some 
of the conversation between the defendant and the witness, con-
isting of neighborhood chat, not necessary to be detailed, that 

was irrelevant. The plaintif f insists that the defendant could not, 
for any purpose, make evidence for himself by proof of his own 
(leclarations, and the defendant claims the benefit of all that was 
done and said between him and the witness at the time of the 
demand. 

In actions on the case against a bailee for negligence, the bur-
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then of the proof of negligence is upon the plaintif, f, and , if the 
defendant gets the benefit of his own declaration it is under the 
rule, that if a plaintiff calls for a part, the defendant is entitled to 
have the whole of any one conversation. But whenever as is 
usually the case in trover, it is necessary to prove a previous de-
mand and refusal, in order to fix the liability of the defendant,. 
the burthen of proof devolves on him to account statisfactorily 
for the property if lost or he have it not ready to surrender. We 
apprehend that in such cases, and wherever a demand is necessary, 
all that passed at the time relative to the matter and what the 
defendant said by way of excuse, being part of the res gestae at-
tthding the demand, is evidence for as well as against him, and. 
is admissible on cross-examination, through the jury, or court 
sitting as one, might well believe part and reject part, according to 
their judgment of its credibility, or according as any portion of 
denthe defendant's statement might be inconsistent with other evi-
dence in the cause. Where a bailee, called upon to produce the 
chattel, undertakes to account for its loss or destruction, the ad-
missibility of his statement by way of excuse, would depend upon 
'the character of the bailment and the nature of his liability. No 
such statement of his would be admissible, unless it would also 
be competent by way of excuse, if proved aliunde. Without un-
dertaking to distinguish between negligence and gross.negligence, 
where the bailment is without reward and for the accommoda-
tion of the bailor, the statements of the bailee, excusing his fail-
ure or: qualifying his refusal to surrender the chattel, where the 
object of the demand is to charge him with a tortious conver-
sion, though by no means conclusive, are yet admissible in his. 
favor, by reason of the trust and confidence implied in this spe-
cies of contract. So the acts and declarations of a gratuitous. 
bailee, contemporaneous with the loss of the thing bailed, are al-
ways competent to exhonorate him from the imputation of fraud. 

In this case the defendant had the riaht to draw out on cross-
examination of the witness proving the demand, what was said 
in response to it ; the general objection made in advance to any 
evidence of the kind was not well taken, and as some portion of
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it was admissible, the motion to excude the whole was without 
.discrimination was properly overruled. 

Judgment af firmed.


