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REED vs. AKIN,

Tn a suit before a justice of the peace, on the return day of the summons,
the plaintiff being present in the justice’s office, the defendant filed his
account by way of set-off, and at the same time read over the items in the
hearing of the plaintiff, or so that he might have heard, but no other no-
tice, either verbal or written, of the set-off, was given to him, and the:
cause was twice continued, once by the defendant and then by the plaint-
iff, and upon the final trial the justice rejected and refused to consider the
set-off on the plaintiff’s motion, for want of notice.

newp, That the set-off was improperly rejected. The policy of the statute
concerning justices of the peace, is to require the defendant to bring for-
ward his set-off, if he have any, so as to have the whole controversy de-
terminied, and an end put to litigation. According to the statute the set
off may be filed at any time before the jury is sworn, and verbal notice of
it to the plaintiff is sufficient.

The only object of the notice being to apprise the plaintiff of the cross-de-

7 mand, so as to enable him to defend against it, there was no reason for
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excluding the off-set pleaded in this case; but if the plaintiff, though
presumed to be in attendance before the justice, had represented that he
had no notice and was surprised by the set-off, it might have been
ground for confinuance.

Appeal from Van Buren Circuit Court
Scorr, for the appellant.
BvyErs.& PATTERSON, contra.

Mr. Justice ScotT delivered the opinion of the court.

This was an appeal from the justice’s court to the Circuit Court,
where, upon a trial de novo, the original defendant, after admit-
ting the plaintiff’s demand, offered to prove an account due from
the plaintiff to him, as a matter of set-off, but upon the objection
that the defendant had not given the plaintiff proper notice of
the proposed set-off, while the case was in the justice’s court, the
Circuit Court ruied out the proposed off-set. Tiis action of the
Circuit Court is the error assigned here.

It appears from the justice’s transcript, that upon the return
day of the summons, both parties appeared before the justice,
and that the defendant then filed a bill of the particulars of a
" set-off demanded by him. This appears both by an entry upon
the docket and the justice’s endorsement of filing upon the bill
of particulars. The defendant afterwards, the same day, con-
tinued the cause for a month. At the next trial day both par-
ties were again present, and the cause wa$§ again continued by
plaintiff. At the third trial day, both parties were again present,
and, upon-the hearing, the justice ruled out the set-off upon the
ground, as stated in his transcript, of the “defendant’s failing to
give the plaintiff notice of his off-set,” and thereupon gave judg-
ment for the plaintiff’s demand, and the defendant appealed.

Upon the trial in the Circuit Court, the defendant admitted the
correctness of the plaintiff’s demand, but insisted upon the off-
set, that had been ruled out by the justice, and made additional
proof by J. B. Lewis, who seems to have acted as his attorney,
before the justice, that on the original trial day before the justice
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at a time when the plaintiff was present in the house and before
the cause was continued, the witness notified the justice that he
had an off-set to file in the case, read over the items in the hear-
ing'of the plaintiff, (but did not know whether the plaintiff actu-
ally did hear him,) and then handed it to the justice to file among
the papers. .

The statute provides that, upon the appeal, no other cause of
action shall be tried in the Circuit Court than the same that was
“tried before the justice, and no set-off shall be pleaded that was
not pleaded before the justice, if the summons was served on the
person of the defendant, (Dig. p. 670, sec. 192.) It also provides
that “in order to entitle a defendant to set-off any demand, he
must give notice thereof to the plaintiff, either verbal or written,
before the jury is sworn or the trial submitted to the justice,”
(Dig. p. 632, sec. 81, but misprinted 71.) “And that when a set-
off is founded upon an instrument in writing executed by the
plaintiff, or his testator or intestate, or upon an open account,
he must, at the time of giving such notice, file with the justice
such instrument or a bill of the items of such account.” (Dig. p.
632, sec. 82.)

_ Considering together these provisions of the stafute, we think
the Legislature, without any intention to prescribe any particu-
lar mode of communicating notice, simply designed to secure
to the plaintiff notice in fact or its equivalent, as a pre-requi-
site for the defendant to set up and prove an off-set. This is
strongly indicated by the indefinite provision, that notice may be
given either verbally or in writing, without any other regulation
except that, as to time, it must be given before the jury is sworn
or the trial is submitted to a justice. Hence it would be as well
communicated indirectly as directly; either through the instru-
mentality of writing, or by word of mouth, provided actual no-
tice be in fact carried home from the defendant to the plaintiff.
Indeed, so long as the cause remained pending and undetermin-
ed before the justice, it would be in accordance with the spirit of
the statute for the justice to receive a set-off at any time, and if
the filing, whether before or on the day of the trial, be a surprise to
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the plaintiff, he might claim a continuance, but being in court he
is presumed to have notice. .

When the testimony of Lewis is considered in connection with
what is legitimately to be inferred from the justice’s transcript,
the whole taken together are equivalent in our opinion, to proof
of actual notice. Whether or not the testimony of Lewis was
produced in the justice’s court does not in any manner appear,
but this can in no way affect the existence of the fact of notice,
upon which depended the right of the defendant to be heard as
to his set-off, before the justice as well as upon his appeal before
the Circuit Court, where the case is heard de novo absolutely, and
not de nowo upon condition that some error of fact or law may be
found as in cases of appeal from the Probate Court.

Upon the establishment in the Circuit Court of this pre-requi-
site to his set-off, it would be as unreasonable to refuse to hear
him as to the whole of it, as it would be to deny him a hearing,
as to some one item viily, inn ancther case where, npon a regular
trial upon the merits in the justice’s court he had failed to make
proof as to this item only, although he had proved all the others,
and was now ready to prove this also.

We think, therefore, the court erred in ruling out the off-set,
and for this error the judgment ought to be reversed, and the
cause remanded with instructions that the Circuit Court hear the
case de novo and allow the defendant below to establish his off-
set on file by sufficient evidence if he can.



