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Couch, Ex parte.

Writ of Evror to the Circuit Court of Pulaski county.

The Hon. W. H. Fitrp, Circuit Judge, presiding.

CoucH, Ex PARTE.

Curran and TriGa, for the plaintiff. The Circuit Court erred in

refusing to take jurisdiction of this case.
313. 6. Eng. Rep. 604, Carnall vs. Crawford county.
Mr. Justice Scort delivered the opinion of the Court.

See Dig. Ark. page

At the October term, 1852, of the county court of Pulaski coun-
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ty, certain proceedings, to which Couch was a party, touching a
rublic road, were finally decided adversely to him. He took a
bill of exceptions, filed an affidavit, and prayed an appeal to the
Circuit Court which the County Court granted on theh 6th of
Deceber following, a certified transcript of the proceedings was
tiled in the Circuit Court, and on the 20th of January, 1853, on
1notion of the attorney general, Couch being present and resist-
ing, the Circuit Court dismissed the supposed cause, to which
Couch, by his attorney, excepted, and sued out a writ of error to
this court.

There was really no cause in the Circuit Court to dismiss. The
prayer for an appeal, and the action of the County Court upon
it had no legal effect to transfer the cause to the Circuit Court:
nor did the filing of the transcript there, on the part of Couch,
have any such effect. Not that the Circuit Court had no appel-
late jurisdiction of such a cause, but because no steps had been
taken to invoke that jurisdiction. Such steps can be taken in
the Circuit Court only in the absence of statutory regulations,
touching such cases, of which we have none, beyond the act of
the 21st December, 1846, (Dig. p. 313, sec. 12) investing the Cir-
cuit Court with intermediate appellate power, but making no-
regulations for its exercise.

Until the Legislature shall think proper to make such regula-
tions, the Circuit Courts, at the instance of parties, must use their
common law and other means known to the law, to give effect
to these intermediate appellate powers thus invested in them as
(Carnall vs. Crawford county, 6 Eng. R. at p. 613), to matters.
properly cognizable in the County Courts, and not provided for
by the act of the 4th January, 1849, (Pamph. Act p. 59). The
case of Carnall vs. Crawwford county, was within the provisions of’
this latter act and was brought into the Circuit Court in accord-
ance with its regulations, and it was held that in such cases the
Legislature contemplated a qualified trial de nowvo in the Circuit
Court, as provided for appeals from the Probate Court. Cases
like this at bar, however, being unprovided for by statute, remain
as at common law, and are subject to be quashed or affirmed
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only in the Circuit Court, as the case may be. The process in
the Circuit Court performing the functions of a writ of error. (ib.
at p. 614). ’

Neither the constitution nor any statute of this State invests
the county court with exclusive jurisdiction in matters of public
roads, closed to superior review ; on the contrary these courts are
doubly open to the primary review of the Circuit Courts clothed,
as they are, with constitutional power of superintending and
statutory power of intermediate appeal. Doubtless, therefore,
when the party in this case shall properly present his case in the
Circuit Court, he will be entitled to have it heard and have the
doings in the County Court either quashed or affirmed.

Finding no error in this action of the Circuit Court, its doings
in this case must be affirmed.

Wwarkins, C. J., not sitting.




