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LEVY VS. DREW. 

Where a note past due is assigned, and the parties all reside in the same 
town, the delay of the assignee for twenty-five days after the assignment, 
to demand pa y ment and give notice to the assignor of non-payment, is 
such negligence according to the law merchant, as will discharge the as-
signor. 

The ailsence of the maker at the time of assignment, will not excuse the 
assignee for failure to make demand. Such demand must in such case, 
be made at the usual place of business or at the abode of the maker of the 
note.

Appeal from 'Pulaski Circuit Court. 

The Hon. W. H EtELD, Circuit judge presiding. 

JORDAN, for the appellant. Where a note is assigned after due 
the general rule as to the time of presentment for payment is 
that it must be presented within a reasonable time. Ch. on Bills, 
379, note 1. Jones vs. Robinson, 6 Eng. 510. Mims vs. The Cen-
tral Bank of Georgia, 2 Ala.. R. 294. 

That the demands in this case was made within a reasonable 
time. Viceland vs. Hi!de, 2 HaWs Rep. 429. Van Hoosen vs. Van 
Alstvn„ 3 Wend. 75. Chit. on Bills, 379. Bank of Utica vs. 
Smedes, 3 Cow. 662. 7 J. R. 70. 2 Cables Rep. 368. 20 J. R. 
146. 13 Mass. 131.



OF THE STATE OF ARKANSAS.	 335• 

TERM, 1854.]	 Levy vs. Drew. 

FOWLER, contra. As the maker of the note was absent at the. 
time of the assignment; demand of payment should have been 
made at his residence (Chit. on Bills, (9 Am. Ed. of 1839, from 
8 London ed.) 388, 389, 398, 400, 401. 3 Cond. Rep. 701. 7 N. 
Hamp. 200), and within a reasonable time (Jones vs. Robinson, 11 
Ruddell et al vs. Walker, 7 Ark. 462), which is a question of law 
11 Ark. 511. Ch. on Bills, 412. 1 Tenn. Rep. 168. 9 Pet. 46.) 
And such demand ought to have been made the very next day 
after the endorsement and notice of non-payment given to the-
endorser. Ch. on Bills, 413, 414, 415, 416, 418. Mohawk Bank vs.. 
Brodrick, 10 Wend. Rep. 308. 

Mr. Chief Justice WATKINS, delivered the opinion of the Court.. 

The appellant sued the appellee as endorsor of a promissory. 
note past due. The endorsement was made on the 1st of Febru-
ary, 1851. All the parties, maker, payee, and endorsee, resided. 
at Little Rock, but at the date of the endursement the maker was: 
temporarily absent in Kentucky, from whence he returned home. 
some time between the 10th and 25th of the same month. Con-
ceding every fact in favor of the endorsee, which the evidence 
conduced to prove, it would appear that on the 26th of February 
he presented the note to the maker and demanded payment of it, 
which was refused, of which, on the saMe day he notified the en-
dorser in person, and that he looked to him for payment. The 
two in company then called upon the maker, who made a par-
tial pa yment on the note to the endorsee, who now seeks to re- - 
cover of the endorser the residue remaining unpaid. 

Various points are argued upon the instructions given and re-- 
fused in the court below, only one of which is material to be con-
sidered, as upon that, the judgment in favor of the endorser will. 
have to be af firmed. 

According to the existing law of this State, the endorsee or - 
assignee of this note had choice of two courses to pursue. If he-
designed to charge the endorser, as of commercial paper, accord-,
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ing to the law merchant, he was bound to make presentment and 
demand of payment from the marker, and give notice of non-pay-
ment to the endorser, according to the rules of the law merchant. 
Or neglecting that course, he might, after prosecuting with due 
ddigence a fruitless suit against the maker, have had recourse 
against his assignor, according fib the law concerning assign-
ments, as heretofore understood and practiced in this State. 

In Jones vs. Robinson, 6 Eng. 504, it was recognized and settled 
in this court, that according to the law merchant the endorse-
illent of a note past due, was equivalent . to the drawing of a new 
bill by the endorser upon the maker in favor of the endorsee, pay-
able on demand. That, in order to charge the endorser in such 
case, payment must be demanded of the maker within a reasona-. 
ble time after the endorsement, and due notice of his refusal 
given to the endorser. And that what would be a reasonable 
time, though depending to some extent on the situation of the 
parties, and the circumstances of each case, is always a question 
of law for the court, according as the facts might be proven or 
admitted. 

Our opinion is that if tthe rights and liabilities of parties to ne-
gotiable paper are sought to be ascertained and fixed according 
te the law merchant, new to some extent, and not generally prac-
ticed in this State, its rules, so far as applicable to our system of 
law, ought, for the best interests o fall whom they may concern, 
to be adopted, as they are understood according to the most ap-
proved authorities and steadily adhered to.. 

In this case the endorsement having the ef fect of a bill payable 
on demand, no days of grace were allowed. As the parties all 
resided in the same town where the endorsements were made, 
the endorsee was bound to make presentment and demand pay-
nlent of the maker, in person, or at his usual place of business, 
or at his recidence, on the day of the endorsement, or on the day 
following, and to give notice of non-payment to the endorser on 
the day of the presentment, or on the next succeeding day. The 
temporary absence of the maker did not excuse presentment at 
his place of business or abode. As the undertaking of the en-
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dorser was conditional that he would pay if the maker did not, 
upon presentment in due season, and upon his being duly noti-
fied of the maker's default, it devolved on the endorsee to prove 
that he had used the diligence required of him, or such facts if 
they existed, as would by law dispense with it. 

Without undertaking to lay down any rule of universal appli-
cation, as to what constitutes reasonable diligence, it suffices 
here to say that the delay of the holder for 25 days, without any 
attempt to makt presentment, or give notice of non-payment, 
where the parties resided in the same place, amounted to such 
negligence as would discharge the endorser. 

udgment a f f i rm ed. 

The Circuit Courts have a superintending control over county courts, and 
appellate jurisdiction from their orders and judgments, but where no 
mode is provided by statute for the exercise of that jurisdiction, the 
proper remedy is by certiorari and not by appeal.


