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HALDEMAN VS. JENNINGS & CO., USE &C. 

Haldeman undertook to manufacture and deliver to Jennings & Co., in New 
Orleans, by a certain time, a quantity of staves, for which they were to 
pay him $400, and make him advances from time to time as the work pro-
gressed. to be deducted therefrom on settlement; the parties agreeing that 
failure to perform any part of the stipulations of the contract shall sub-
ject the failing party, "to pay the other the sum of $500 as stipulated dam-
ages, without abatement or diminution." HELD, to be a penalty, because 
a larger sum might become payable on the failure to pay a lesser one; and 
it could not be a penalty in favor of one party and stipulated damages 
against the other.
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Appeal from the Circuit Court of Lawrence county. 

The Hon. B. H. NEELY, Circuit Judge, presiding. 

BYERS & PATTERSON, for the appellant, contended that the sum 
state in the agreement sued upon, was a penalty. and not stip-
ulated da-r ages ; and cited, sec. 82. ch. 138, Dig. 2 Story's Eq. • 
Pr. p. 674, sec. 1314, and authorities cited. 2 Greenl. on Ev. page 
262 and 233 and authm-itics cited. Dennis vs. Cummins, 3 John. 
Cas. (2 Ed.) 297 and notes. Bright vs. Rowland, 3 How. Miss. R. 
Spencer vs. Tilden, 5 Cow. Rep. 145 and notes. Baird vs. Tolli-
ver, 6 Humph. Ten. Rep. 187. Morc & Hunt vs. Platt Co. Mis-
souri, 8 Misso. Rep. 

FAIRCHILD, for the appellee, cited. 2 Evans' Pothier on Obliga-
tions, 81 to 86. Lowe vs. Peers, 4 Burr, 2225. Fletcher vs. Dyckc 
2 Dun. & East. 32. Cresdee vs. Bolton. 3 Ccirr.'& Payne 240. 
Reilly vs. Jones, 1 Bing. 302. Price vs. Green. reported in 4 
West. Law. Jour. 443. Siassan vs. Beadle, 7 John. 72. Hasbrouck 
vs. Tappen, 15 ib. 203. Gray v.c. Crosby, 18 ib. 219. Nobles vs. 
Bates, 7 Cow. 309. Smith vs. Smith, 4 Wend. 468. Dakin 
Williams, 17 ib. 447. 22 ib. 201. Pearson vs. Williams, 26 Wend. 
630. White vs. Dingley, 4 Mass. 433. Pierce vs. Fuller, 8 Mass. 
223. Curles vs. Brewer, 17 Pick. 513. Tardeveau vs. Smith's 
Ex'r, Hardin 179. Jenkins vs. Yeates, 22 J. J. MarSh. 48. 4 U. 
S. Dig. 513 319 from. Gammon vs. Howe. 2 Shep. 250. Cham-
berlain vs. Bailey, 11 New Hamp. 234. Pearson vs. Williams ad., 
24 Wend. 244. Hamilton vs. Overton, 6 Blackf. 206. 

F. W. & P. Trapnall, also for appellee, cited Watts vs. Shep-

pard, 2 Ala. 425. 7 Cow. 379. Taylor vs. Stanford. 7 Wheat. 14 
Brown vs. Bellows, 4 Pick. 179, 219. Gray vs. Crosb y , 18 John. 

219. Spencer vs. Tilden, 5 Cow. 144. Perit Ex'r vs. Wallis. 2 
Dal. 252. 6 Blackf. 205. 24 Wend. 630. 17 ib. 447. 22 ib. 201. 
3 Car & Payne 240 7 John. 201. Barton vs. Glover. Holt N. P. 
43. 8 Moore 244. 2 Term R. 32. 1 Dal' • 1. 10 Mass. 4(-2.
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Mr. Chief Justice WATK iNS delivered the opinion of the Court. 

This was an action of covenant brought by Jennings & Co., 
against Haldeman, to recover the sum of five hundred dollars, 
as stipulated damages for breach of a contract entered into be-
tween them. The defendant making default, the court on mo-
tion of the plaintif, f, upon inspection of the instrument, and with-
out any other testimony being adduced. proceeded to give judge-
ment for the sum specified as liquidated damages, against the 
objection of the defendant, who claimed that a jury should be 
called to enquire and assess the actual damages the plaintiffs had 
sustained by the breach, which stood admitted. 

By the terms of the agreement, entered into on the 28th of Oc-
tober, 1845, Haldeman undertook to manufacture and deliver to 
Jennings & Co., in New Orleans, on or before the 1st day of July 
1846, five thousand staves, and after a minute specification of 
their size, quality, &c.. the agreement proceeds aS follows : "And 
the said Jennings & Co.. in consideration, &c., covenant to and 
with the said Peter Haldeman, that they will from time to time 
make such advances in goods and money to him as may appear 
to them proper and reasonable, as the work may progress, and 
for all such advances, the said Jennings & Co. shall deduct the 
amount or amounts thereof, out of the price to be paid to said Hal-
deman, after the delivery of said staves as hereinafter mention-
ed. The said Jennings & Co., after the shipment and delivery at 
New Orleans of the before mentioned quantity of five thousand 
staves, shall allow to the said Haldeman, as their value, eighty 
dollars per thousand, first &ducting the amount of said advances, 
and the balance over and above such advances shall be paid to 
said Haldeman by Jennings. & Co. 

"And the said Haldeman and Jennings . & Co., covenant to and 
with each other, that each one in good faith perform his part 
of the foregoing stipulations, and that a failure to perform all or 
any part of them, shall subject the failing party to pay the other 
the sum of $500 as stipulated damages, without abatement or 
diminution."
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We may suppose, that the language used by these parties, 
manifests a very clear intention to make it a case of ascertained 
and stipulated damages, and that they mutually intended it Lu 
so. If the stipulation had been confined to the breach of the 
agreement on the part of Haldeman, we could have no doubt that 
the damages which might be sustained by Jennings & Co., in 
such event, would be of that uncertain character, which would 
make it effectual and binding on him. The court would have to 
presume that while there were suf ficient inducements for Halde-
mar to enter into the agreement, Jennings & Co. on the other 
hand may have had engagements outstanding dependant upon 
this, making it important to them that there should be faithful 
and punctual compliance on the part of Haldeman. The stipu-
lation would cover those remote and consequential damages 
which the plaintiffs might have sustained by the failure of the 
defendant, and as they might exceed the sum stipulated, he would 
have no right to complain in the face of his own agreement, if 
they happened to be less. 

But the apparent fairness of the agreement in making the stip-
ulation :1-utual, has destroyed its efficacy as a contract for stip-
ulated damages, and the law presumes against the intention of 
the parties however clearly expressed. The stipulation might 
well have been mutual if the act to be done by Jennings & Co. 
consisted in something other than the payment of money, and 
perhaps even in such case, if the sum stipulated for a failure on 
their part bore some fair and reasonable proportion to the gross 
consideration they were to have paid for the staves. We find that 
Jennings & Co. undertook to make advances as the work of 
getting out the staves progressed. Our impression is that in 
every case of stipulated damages, the party, who may become 
entitled to them, has the right to insist upon a punctual and lit-
eral compliance with the contract, or in lieu of it to have the dam-
ages agreed upon : but in every such case the voluntary accep-
tance of a partial performance, would be a waiver of the right, 
stricti juris, to recover the entire damages as for an entire breach. 
The contract here contemplated that there should be partial ad-
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vances, to be a deduction from the price of the staves on delivery, 
and although the advances were to be made according to the dis-
cretion of Jennings & Co., aS they might think proper and rea-
sonable, it could hardly be intended that they had an arbitrary 
discretion to refuse to make any advances. If therefore, on the 
reasonable request of Haldeman, Jennings & Co. had refused to 
make any small advance, the contract would have been at an 
end, and they would become at once liable to pay him the en-
tire sum of $500 without any obligation on his part to proceed 
any further in the way of performance. 

But waiving that consideration, however important it may be 
in determining the real intention of the parties to be different 
from what they have expressed, it appears that the gross price to 
be paid for the stave on delivery amounted to $400, their ad-
mitted value, and all that Haldeman expected to get for them. 

• Laying aside all circumlocution, the effect then of the stipula-
tion was: that if Jennings & Co. failed to pay Haldeman the 
sum of four hundred dollars, they should at once become liable 
to pay five hundred dollars. Now, the recovery of the four hun-
dred dollars at the end of a law suit, though with the allowance of 
interest for its detention, might be a very inadequate compensa-
tion to Haldeman as compared with the prompt payment by 
Jennings & Co. of the contract price: but according to our under-
standing of the authorities, adverted to in the case of Williams 
VS. Gircu. decided at this term and where this subject is much 
considered, the rule is inflexible, that where a sum of money is 
stipulated to be. paid in the event of failure to pay a smaller sum 
it must be treated as a penalty. 

It results from the shape of the stipulation in this case, that be-
ing mutual and indivisible in its terms, it cannot be construed as 
a penalty in favor of one party, and, at the same time, be stipu-
lated damages as against the other. The judgment of the court 
below must therefore be reversed and the cause remanded with 
instructions t6 take an enquiry of the damages which the plain-
tiff may have sustained by the breach of contract on the part of 
Haldeman. The dif ference, if any,	their favor, between the



334	CASES iN THE SUPREME COURT

[JANUARY 

•price they were to have paid Haldeman, and what they could 
have realized for the staves in the New Orleans market, at the 
time they ought to have been delivered according to contract, 
-would be a legitimate subject of enquiry. Without any proof, 
the plaintiff will only be entitled to recover nominal damages.


