CASES
ARGUED AND DETERMINED
: {IN THE

SUPREME COURT OF ARKANSAS,

AT THE JANUARY TERM, A. D. 1854.

!

HiceiNs vs. JOHNSON ET AL.

Chancery has jurisdiction to enforce a claim for a breach of warranty,
* where there has been only a partial eviction, and a threatened eviction as to
the residue under a title paramount, and to subject to the satisfaction of’
it, other lands fraudulently conveyed by the grantor to his heirs at law,.
and the grantor has in the meantime died insolvent and intestate, and.
there is no administration upon his estate.

Appeal from Phillips Circuit Court of Chancery.
Before the Hon. CHARLEs W. Apams, Circuit Court presiding.

PAaLMER, for the appellant, cited Day vs. Chism, 10 Wheat. Rep..
449, Fowler vs. Poling, 6 Barb, S. C. R. 165. Miller vs. Avery.
2 Barb. Ch. R. 582. Lockwood wvs. Sturdevant, 3 Conn, 373.
Meuzx vs. Anthony et al., 6 Eng. 411.

F. W. & P. TrapNALL, for the appellees.




310 CASES IN THE SUPREME COURT

Higgins vs. Johnson et al. [JaNuary

Mr. Chief Justice WATKINS delivered the opinion of the court

This is a bill brought by Higgins against Henry Johnson,
Robert A. Johnson, Margaret Erwin, widow, and Henry C. Erwin,
and others, heirs at law of James Erwin, deceased.

On general demurrer the bill was adjijdgéd'.insufficien.f for
want of equity. Without going into the details of the bill with
its voluminous exhibits, the substantial allegations made by the

complainant are as follows:

That in 1838 he purchased of James Lrwin a certain tract of
land, in Fayette county, Kentucky, for which he paid Erwin
twelve thousand dollars: that Erwin executed his deed in fee,
with covenants of seizing and general warranty for the same to
the complainant, who entered into possession, made improve-
ments, and continued in possession until 1852, when he was
evicted of one half of it by paramount title. and until about that
time, he never suspected any defect in Erwin’s title, who, when he
sold to the complainait, was reputed to be wealthy.

- That in truth the land belonged to the first wife of James Er-
win, Anne-B., to whom ‘it had been conveyed by her father; so -
that James Erwin had only a life estate, as tenant by the cour-
tesy. That Ahne B. died leaving four heirs, Henry C., Lucretia,
Eugene, and Edwin, who are living and are made defendants to
the bill ; that the second wife of James Erwin is Margaret, daugh-
ter of Henry and sister of Robert A. Tohnson, also defendants.
That in 1847 Janies Erwin was the owner of a large quantity of
lands situated in Phillips and other counties in Arkansas, and be-
ing then hopelessly insolvent, for the purpose of covering up
these lands from the claims of his creditors, and securing the be-
nefit of them to himself and family, he conveyed them to Henry
Johnson, who, soon afterwards, conveved them to Henry C Er-
win, who executed a general ‘power of attorney to James Erwin,
under which the latter, .during his lifetime, continued to contr'_ol“
and dispose of them as if they were his own. ’

That all these successive conveyances were fraudulent and

colorable, made without any consideration paid or expected to
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be paid, with intent to hinder and defeat the claims of the credi-
tors of James Erwin, and upon the secret trust, that they should
be held for the benefit of his family: and that Henry C. Erwin is.
now liable to be charged in equity, as trustee of the legal titlt to
the lands for the benefit of the creditors of James Erwin. That
in 1851, James Erwin,-then reputed to be without property of
any description, died wholly insolvent and intestate, and no ad-
ministration has been had of his estate. That he left several
minor children, of his second marriage, also made defendants,
and that none of the children and heirs at law of James Erwin
have succeeded to any property or estate by inheritance from
their father. That in 1852, after the death of James ErwincHenry
C. and Lucretia, two of his children by his first marriage, relying
on the title derived from their mother, instituted suit in the Fay-
- ette Circuit Court against the complainant, and obtained judg-
ment with an order for a writ of possession against him tfor an
undivided two-fourths of the tract of land in question, originally
conveyed to him, with warranty by James Erwin; that the sup-
- posed title, so pretended to be conveyed, has failed, and the

complainant is in daily expectation of being evicted by Eugene
and Edwin, the two remaining heirs of Anne B. Erwin.

The bill prays for discovery, and that the alleged fraudulent
conveyances from James Erwin to Henry, and from Henry to
Robert A. Johnson, and from him to Henry C. Erwin, may be set
aéide and cancelled, and the lands embraced in them subjected
to, and sold for the payment of the debts of James Erwin, par-
ticularly that of the complainant, for the amount of which, withr
interest, a decree is prayed against the defendants, to be dis-
charged out of the proceeds of the lands referred to, and for gene-
ral relief. :

" Upon the case made by the bill, the grounds of equitable juris-
diction are, that for the want of any administration upon the es-
tate of James Erwin, there is no legal represenative against’

."whom the complainant’s right to compensation in damages for
the breacli of warranty could be established by an action at law ;
and even if there was such representative, the remedy would not
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" be complete or adequate ; because admitting the title of the heirs
of Anne B, to be superior to that conveyed by James Er-
win, so that the complainant might have been entitled in equity,
before the final payment or consummation of the purchase, to a
recision, and return of the money, yet it is questionable whether,
having been only partially evicted, his remedy at law would not
be confined to that position only. The effect of the covenant of
warranty, as now understood in this country, is that for the .
breach of it, the grantee is entitled to be compensated in dam-
ages, equivalent to-a return of the purchase money, with interest,

~out of the general estate of the grantor, made subject by law for
the payment of his debts; and in the event of his death, to be es-
tablisted like other claims against his estate in charge of his
administrator, and no part of which can regularly go to the heir
until after all the debts of the ancestor have been paid. And

though the weight of authority is, that while a judgment of reco-
very under a better title is equivalent to an eviétion, without the
issuance of execution, or an actual turning out of possession, the
grantor could not maintain an action for a breach of the war-
ranty, upon the bare fear or possibility of being sued or evicted -
by a superior title, so that, being evicted of part, he occupies the
position of purchaser, who has only gotten a part of the land
he bargained for, and so would be entitled to go into equity for

a recision; and he may well unite in that suit his claim to com-
pensation in damages for the part of which he has been evictgd.
Besides, on the supposition that the property of James Erwin has

improperly gone into the hands of his heirs, without being first
subjected to a due course of -administration for the payment of
his debts, and such is the attitude in which Henry C. Erwin, the

principal defendant, stands on this record, in the suit in equity to
establish- the claim and subject to its payment, the property in |
the hands of the heir, he cannot be regarded as a stranger, though
professing to hold by purchase and not by descent; because in
such case the heir is only liable to be sued, because he has the
assets, which, for any cause, cannot be reached by a suit against'
the ‘administrator, and it may be safely said, that as a general
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rule, in view of our system of administration; where the creditor
is compelled to resort to the heir for payment of the debt of the
ancestor, his remedy is in chancery rather than in law.

It will not be questioned that where chancery once obtains
jurisdiction for some substantial purpose (apart from any doubt
as to mere discovery,) it will retain it for all purposes, so as to
do con‘ilplete justice between all the parties; and certainly it would.
be difficult to suppose a case, where the exercise of such a jurisdic-
tion would be more beneficial than the class of cases like the
present. R

There is nothing in Meux vs. Anthony et al., 6 Eng. 411, that"
ought to conflict with the opinion here. In that case, the facts
were, that Royster péd mortgaged certain personal property to-
Anthony and Perciful, to secure debts he owed them, and pend-
ing suits brought by them to foreclose, and while the property
was out of Royster’s possession, it having been placed by the or-
der of the court in the custody of a receiver to prevent it being
-wasted or removed by him pending the suits, and while Royster
himself was in prison, under a writ of ne cxeat, issued in one of
those suits, he executed a bill of sale of the property in contro-
versy to Meux, expressed to be in payment of a debt due to him,.
by Royster, and Meux thereupon filed his bill to arrest the fore-
closure suits of Anthony, on the ground that Royster never was:
indebted to him, and that the mortgage was executed without
consideration and with intent to defraud Royster’s créditors.
The court there do not seem to have considered the alleged pur-
chase by Meux as either fair or valid; because as the lawful pur-
chaser, no good reason is perceived why he might not have gone
into. equity to impeach and.set aside any prior fraudulent sale or
contract respecting the same property, which was a cloud upon
his title to it; but the opinion of the court, on the question here
involved, is predicated upon the idea that Meux was a creditor of
Royster, having a claini against him of a purely legal character,
which he was seeking to enforce, and obtain satisfaction of it out
of the property dispute. Wherever the remedy is purely legal
and adequate in a court of law, the rule is believed to be
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without exception, (See Brinkerhoff vs. Brown, 4 Johns. Chy.
671.) that the creditor must not only establish his claim by ob-
taining judgment at law, but he must pursue it to execution, and
perhaps to a return of nulla bona, before he can invoke the aid ofa
court of equity to assail any prior conveyance to a stranger on
the ground of fraud, or enable him to reach any equitable estate
or credits of the debtor intangible at law. The cumulative re-
medy by statute regulating creditor’s bills is to the same eifect.
In the subsequent case of Williams vs. Bizzell et al., 6 Eng. 716
where this principle was applied, the complainant, Williams, in-
stead of exhausting his remedy at law, failed to show that he
was even a creditor by having paid the debts for which he was
only liable as security.

Another cause of complaint stated in the bill remains to be
noticed. The complainant alleges that, in April 1851, he pur-

chased of James Erwin two tracts of land in Phillips county, of .

which he supposed Erwin to be the owner: but when he demanded
ed a deed, to-his suprise, it was made to him by Henry C. Er-
win. That he paid his acceptance in faver of Henry C. Er-
win for the purchase money, the draft having come to the hands
of the defendant Margaret, who presented it for payment. That
those two tracts were parcel of the lands included in the fraudu-
lent conveyances, alleged ‘to have been made by James Erwin
through Henry and Robt. A. Johnson, to Henry C. Erwin. Both
causes of complaint are covered by the same prayer for relief.

The fact of this money having come to the hands of Margaret
Erwin, might be a circumstance in evidence, tending to show the
real nature of the transaction alleged to be fraudulent; but if the
complainant purchased these two tracts in good faith, for aught
that appears on this bill, he acquired a good title, which is not in
" danger of failing.

As to this part of the bill, the decision of the chancellor was
.right ; but for the error in deciding that there is no equity in the
bill, the decree must, for the reasons before stated, be reversed,
and the cause remanded for further proceedings.




