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McMorrin ad. &c., vs. Overholt. [Jury

McMorrin AD. &c. vs. OVERHOLT.

The allowance and classification by the Probate Court of a claim against
the estate of a deceased persun, are conclusive after the expiration of the
term: and upon a rule against the administrator, d. b. n., to show cause
whv he should not pay a claim so allowed and classed, he will not be per-
mitted to question the allowance, or plead as set off an account due from
the creditor to his intestate.

Appeal from the circuit Court of Pulaski county.

Hon. W. H. Fernp, Circuit Judge, presiding.
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TerwMm, 1853.] McMorrin ad. &c., vs. Overholt.

S. H. HempstEAD, for the appellant, contended that the.claim.
was not legally allowed, that the trust confided to the represen-
tative of a deceased person is a personal trust and cannot be
performed by an attorney or agent, and therefore, there was no.
legal allowance of the claim. That the court should have al-
lowed a credit for the account of McHenry against Overholt.

Pike & CummMins, for the apellee, submitted that the classifica-
tion and allowance of a claim by the Probate Court, is a judg-
iment of that court, cannot be reviewed after the term elapses,
could only be set aside in chancery, and in this case in conclu-
sive. Dooley et al. vs. Watkins ad. 5 Ark. Rep. 705. Borden et al..
vs. State use, &c., 6 Eng. 519.

Mr. Justice Scott delivered the opinion of the Court.

At the July term, 1847, of the Probate Court of Pulaski county,.
the following proceedings appear to have been had: “On this
day the claim of W. R. Overholt against the estate of B. J. Mc-
Henry, deceased, amounting to the sum of $235.62, allowed by
the administratrix, and filed herein for classification, on the st
day of July, 1847, was taken up, and upon examination thereof,
it is ordered by the court that said claim be placed in class num-
ber four.”

At the January term, 1851, of the same court, Overholt filed.
his petition, praying that McMorrin, who had, in the meantime,
become administrator de bonis non, should show cause why he
should not pay said claim} so allowed and classed. In response
to a rule against him, that went out accordingly, McMorrin ap-
peared and set up by way of resistance to the application of’
Overholt for an order of payment; first, that the claim had never
been legally allowed by the former administrator, as the record
purported : and secondly, that at the time of the death of the in-
testate, Overholt was indebted to him for divers sums of money
specified, and for boarding, &c., and introduced testimony on
both points, against the objection of Overholt. The Probate:
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Court, however, made the order of payment for a pro-rata
amount in favor of Overholt, and McMorrin filed his bill of ex-
ceptions and appealed to the Circuit Court, where the dJoings of
the Probate Court were affirmed, and taking his bill of exceptions
there also, he appealed to this court.

We have thus stated so much of the mass of matters contain-
ed in the transcript (much of which has little or no relation to
the order of payment, which alone is questioned by the excep-
tions taken), as to show distinctly the points of law involved.

We think the action of the Circuit Court was clearly right.
The allowance and classification of the claim in question, whether
right or wrong, had become so fixed by the action of the Probate
Court, that all inquiry as to either was ciosed after the expira-
tion of the term at which it was had, otherwise than by a direct
proceeding for reversal (Dooley et al. vs. Watkins, 5 Ark. R. 705.
Cossitt vs. Biscoe, 7 Eng. R. 95. Borden et al. vs. State use &c.,
6 Eng. R. 519). The application for an order of payment was
substantially an application for process of execution, to which
the alleged matter of set-off was no answer.  Payment of the
claim allowed and classed was not pretended.

There is no error in the record.

Judgment affirmed.




