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ABRAHAM EX'R. VS. GRAY & WIFE 

A plea of failure of the consideration of a writing obligatory, as that the 
defendant did not obtain a valid title to, or become the absolute owner of 
the property for which the writing obligatory was given, must set forth 
the particular facts showing how the title is invalid and wherein it is de-
fective. 

It is no defence to an action by the vendor against the executor of his ven-
dee, on a note given for the purchase money of a negro, that the negro 
had killed the vendee, and had been convicted of murder therefore by the 
State and executed. 

Where the plea alleges false and.fraudulent representations, as inducement 
to a failure of consideration, it must state what they were. 

Writ of Error to Lafayette Circuit Court. 

The Hon. JOHN QUILLIN, Circuit Judge, presiding. 

This suit was brought by Gray & wife against Abrahams, as 
executor of Thomas H. Edwards, on a writing obligatory exe-
cuted by Edwards in favor of the 'wife of Gray. 

Before the Hon. C. C. SCOTT and D. WALKER, Judges, and Hon. 
ISAAC STRAIN, Special Judge. 

WATKIN & CURRAN. for the plaintiff. Every one of these pleas.
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is fully sustained by the recent case of I4/heat use &c. vs. Dotson,. 
(7 Eng. R. 699.) and the authorities there cited. 

S. H. HEMPSTEAD, contra. Where a failure of consideration is 
relied on, the facts showing sucb failure must be specially de-
tailed in the plea to make it good. Coleman vs. Harper, PA. K. 

Marsh. 602. Dickson vs. Burk. 1 Eng. 414. Co yle vs. Fowler, 

3 J. J. Marsh. 475. CheneT vs Higginbotham, 5 Eng. 275. The 
pleas are silent as to the invalidity of the title; they do not state 
any facts to show that the title was invalid, or in what it con-
sisted, but allege a mere deduction of law. Facts only should 
be stated, and not arguments or inferences or matters of law. 1 
Ch. Pl. 244, 245. Stephen on Pl. 341. Doug. 159. 21 Wend. 

135. 

Hon. ISAAC STRAIN, Special judge, delivered the opinion of the. 
Court. 

.This is an action of debt brought upon a writing obligatory for 
one thousand dollars. To this action the defendant below filed 
several special pleas in bar. To all Of which the plaintif f de-
murred, and the court beloW sustained the demurerr ; the defen-
dant rested, and judgment was given for the plaintif f below. 

The first plea sets up, ". that the said writing obligatory was 
executed and delivered 'in consideration that said Thomas H. 
should obtain, and upon the supposition , that he did then and 
there obtain a valid title to, and become the absolute owner of a 
certain 'negro slave named Manuel; and the said defendant avers 
that said Thomas H. did not, nor did any person claiming by, 
through or under him, obtain or acquire a valid title to, or be-
come the absolute owner of a negro, and so said defendant 
says, that the consideration of and upon which said writing obli-
gatory was given has failed; and this he is ready to verify, &c. 

Whether the "said Thomas H. received a valid title and be-
come the absolute owner of said slave Manual," is a question of 
law depending upon the facts of the case. These facts ought t6 
have been set out in the plea. It should have shown how the
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title to said slave Emanuel was invalid, and the facts which pre-
cluded the said Thomas H. from becoming the "absolute owner." 
Pleas alleging an "invalid" or defective title, and that therefore 
the consideration failed, must set forth the particular facts show-
ing how the title is invalid, and wherein it is defective. Dickson 
vs. Burk, 1 Eng. 414. The plea is evidently defective and the 

. demurrer was properly sustained thereto by the court below. 

The second plea is the same as the first with the additional al-
legation : "That said Edwards on the day of the date of said 
writing obligatory obtained possession of said . negro and held 
him until the 8th day of March, 1851, when said negro killed said 
Edwards, and was afterwards; to wit : on the day of May, 1851, 
for that of fence, pursuant to the sentence of this court, capitally 
punished and executed. And said defendant avers that said Ed-
wards never (lid acquire a Wilid title to or becOme the absolute 
owner of said negro, and that said Edwards, in his lifetime, to 
to wit: on the 20th day of Nov. 1850, paid to the plaintiff the sum 
of one hundred and fifty dollars upon the said writing obligatory, 
which sum was much more than sufficient to satisfy and pay.for 
the hire and services of said negro after said Edwards so oh- _
tained pOssession of him for .all benefit he derived from said 
purchase." 

The matters and things contained in this allegation, instead of 
going to show that Edwards had no valid title, admit and show 
that he did have a valid title to said negro. In October, 1850, 
when said writing obligatory was executed and delivered , in con-
sideration of said negro Manual, the said negro was delivered 
to said Edwards, the vendee, at the same time, and all the right 
and title of Gray and . wife, the vendors, to said negro Manuel, 
ihcn vested in said Edwards ; and the plea does not pretend to. 
allege that any other person, at that time, had any right or title 
to said negro. The said negro having subsequently killed the 
Vendee, and by the . State convicted of murder therefor, and sen-
tenced to death and executed, af fOrds no defence to this action.. 
It does not divest the vendee of title,. or render the title invalid, 

,Or affect it any wav. The Vendee took .the negro subject to
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.subsequent casualties. The plea is bad and the court below 
Lcorrectly sustained tile demurrer thereto. 

'The third and last plea is in substance the same as the first, 
-with the exception that it alleges, "that the plaintiffs falsely and 
fraudulently rePresented to said Edwards, that he" (Edwards) 
"had acquired a valid title thereto, and become the absolute owner 
,of said slave Manuel," &c., without stating what the false and 
.fraudulent representations were, and why he did not acquire a 
valid title and become the absolute owner. It is therefore for the 
same reasons fatally defective, and the demurrer was properly 
-sustained thereto. 

The allegations in these pleas, "that Edwards did not obtain 
'a valid title to, or become the absolute owner of said slave Man-
uel," in the absence of all facts uppn which such deductions may 
'be predicated, is pleading a deduction of law, which is in contra-
-vention to the rules of pleading. 1 Ch. Pl. 244, 245.. 

Let the case be affirmed. 

-WATKINS, C. J., not sitting.


