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MOORE VS. BURR 

In an action by the endorsee against the drawer of a protested bill of ex-
change, which matured on Sunday the 17th, but was protested for non-
payment on Saturday, the 16th of May, and notice of protest deposited 
in the post-office, in the city of New Orleans, on the 18th day of May, 
"in time to go by the first mail thereafter : HELD, that the burthen of 
proof of diligence was upon the plaintiff, and that the proof was insuf-
ficient, because if failed to show that the notice was deposited in the post-
office in time to go by the first convenient mail, if any, which wetit out 
on the 18th. 

Appeal from the Circuit Court of Independence county 

The Hon. B. H. NEELY, Circuit Judge, presiding. 

FowLER, for the appellant, contended that a fair construction 
of the testimony of the notary, is that the notice was deposited 
in time to go by the first mail, after protest; and if it be doubtful 
the law will so presume, as it was his duty. 19 I. R. 347. 7 
Ark. Rep. 499. 12 ib. 647; and that by any construction which 
can legitimately be put on the language of the notary, he depo-
ited the notice in apt time to fix the drawer's liability. 12 Ark. 
648 to 650. Lenox vs. Roberts, 4 Cond. Rep. 165. Mead vs. Engs, 
5 Cow. Rep. 307. Story on Bills, sec. 288 2 Stark. Ev. (7 Am. 
Ed.) 222 to 226.
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FAII2c2MI 11, contra. The notice to the drawer should have been 
put into the post office so as to go by the first mail after the dis-
honor of the bill ; or in time to go by a mail on the day after the 
protest, unless the only mail of that day went out at an unrea-
sonable early hour. Downs vs. Planter's Bank, 1 Sm. & Mar. 
261. Dernonds vs. Kirkman, ib. 644. 2 ib. 71, 445. Lenox vs. 
Roberts, 2 Wheat. 373. 4 Cond. 163. Bank nf Alexandria vs. 
Swann, 9 Peters 33. Dodge vs. Bank of K:v., 2 A. K. Mar. 616. 
3 Kent. (6 Ed.) 106, note a. Beckwith vs. Smith, 22 Maine Rep. 
127 Davis vs. Hanly 7 Eng. 645. 

It was for the appellant to prove the fact of diligence, and if 
no mail went out on the day the notice was deposited, or if de-
posited in the postoffice in time to go out by the mail of that 
day he should have shown it. Triplett vs. Hunt, 3 Dana 127. 
Beckwith 7,s. Smith, 22 Maine Rep. 127 

Mr. Chief Justice WATKINS delivered the opinion of the court. 

This was an action upon a protested bill of exchange. The 
issue upon the plea of non-assumpsit, was submitted to the court 
sitting s a jury, and as no question of law was raised on the 
trial, it would seem that the duly ascertained fact in the case is, 
that the defendant did not undertake or promise as alleged in the 
declaration. The plaintiff, however, has brought the case here 
upon exception to the overruling his motion in the court below 
for a new trial. The testimony, depositions and exhibits set out 
in the bill of exceptions, spread over near thirty pages of the re-
cord, the whole of which might have been condensed, on a case 
made for this court, so as to present the single question, argued 
here for the appellant, into the following statement of facts. 

Burr, a merchant of Batesville, having funds in the hands of 
Walton & Sheaf fe, of New Orleans, drew a bill on them, which 
they accepted, and which came to the appellant by endorsement. 
The bill matured on the 17th May, 1846, which being Sunday, 
it was duly presented to the acceptors and protested for non-
payment on the 16th. The only proof of notice to the drawer is
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that contained in the depositions of the notary, who states,"I gave 
notice of such protest to the drawer by letter addressed to him, 
bearing date the same day of the protest, and directed to him at 
Batesville, Arkansas, which letter I deposited in the post office, 
in the city of New Orleans, on the 18th day of May, 1846, in time 
to go by the first mail thereafter." There was no evidence as 
to the usual times for departure of the mail. It does not appear 
at what hour, or whether any mail left New Orleans on Monday, 
by whicli the notice might have gone or at what time of that day 
the notice was deposited in the post office. 

Apart from the consideration that this court ought not to pre-
sume against the verdict of a jury, or the court sitting as a jury, 
but rathei in favor of it, so far as it might depend on the weight 
or credibility of testimony, and regarding diligence as a ques-
tion of law, and giving the appellant the full benefit of the legal 
questions, by suppossing the evidence to be facts stated, the ques-
tion would be whether the proof comes UD to the mark of estab-
lishing due diligence. 

According to the rule adopted by this court in Davis vs. Hanly, 
7 Eng. 645, the holder was not obliged to deposit the notice in 
the post office on Monday in time to go by the mail of that day, 
if it went out too early to allow notice to be prepared conve-
niently within business hours, but he had until a convenient hour 
of that day, for putting the notice into. the of fice, and the first 
regular mail thereafter, though it did not go out until the suc-
ceeding or some subsequent day, would be the next convenient or 
practicable mail ; and the law would hold this to be sufficient dili-
gence on :lie part of the holder to charge the drawer. This is in 
accordance with the opinions of the court, in Lennox vs. Roberts, 
2 Whea:on 373, as qualified by the Bank of Alexandria vs. Swann, 
9 Peters 33, znd with that qualification now generally recognized 
to be the correct rule, that "a demand of payment should be 
made upon the last day of grace, and notice of the default of the 
maker put into the post office, early enough to be sent by the 
mail of the succeeding day," unless the mail of the succeeding 
day goes out at an unreasonably early or inconvenient hour.
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But the burthen of the proof being on the plaintiff to show dili-
gence. it follows as a necessary consequence of that rule that it 
is incumbent on him to prove such facts as will bring himself 
within it, Downs vs. The Planters Bank, 1 S. & M. 276, else the 
result would be toleration of a different rule, that the holder or 
intermediate endorser receiving notice, had all of the succeeding 
day after protest or receipt of notice within which to deposit no-
tice in the post office, so that it would be sufficient if it went out 
by the mail of the third day, which as we have seen, is not the 
rule adopted by this court, nor so far as we are aware, generally 
recognized, either in England or by the courts of this country. 

Diligence does not depend alone upon the fact of putting the 
notice in the post office in time to go by the mail of the day suc-
ceeding the protest„ because, if no mail leaves on that day for the 
place to which the notice is directed, it would be sufficient to 
prove that it was deposited in the office on any subsequent day, 
in time tc go by the first regular mail which left after the day of 
the protest. And under the qualified rule before stated and ad-
hered to by this court, the test of due diligence on the part of the 
holder is not merely the putting of the notice in the postoffice on 
the day succeeding the protest, unless coupled with the further 
proof that it was deposited in time to go by the mail of that day, 
if one left during convenient business hours, and if no mail left 
during those hours, then the presumption would follow, of course, 
in favor of diligence, that it was in time to go by the next regu-
lar mail aft,:r that- day. But in the absence of any such proof 
in the power of the holder to make, the presumption would be 
against the exercise of due diligence unless departing from the 
rule, we adopt a different one, i. e., that the notice is sufficient if 
put into the office in time to go by the first mail which-leaves on 
the second day after the protest. The like presumption to be 
indulged against the party whose duty it was to make out a case 
in proof ., would have warranted the court below in inferring from 
the statement of the notary that he deposited the notice in the 
post office in time to go . by the first mail that left after Monday, 
and not the first mail that left on Monday after the hour of put-
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ting the notice into the office; but upon the ground on which our 
decision rests, all such critical construction of his staternennt be-
cothes unnecessary. The proof is insufficient, because it fails to 
show directly or by any fair inference that the notice was depo-
sited in the post office in time to go by the first convenient mail,. 
if any, which went out on Monday. 

Judgment af firmed.


