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ARRINGTON VS. WASHINGTON.

A demurrer to the declaration is such an election to defend at law, as wilt
preclude the defendant from coming into a court of equity for relief, as
to any matter of defence of which he could have availed himself in the
court of law.



. OF THE STATE OF ARKANGSAS. -7

TErM, 1853.] Arrington vs. Washington.

Appeal from the Circuit Court of Jefferson county in Chancery.
Hon. J. C. Murray, Circuit Judge, presiding.
Argued and submitted at the January term, 1852.

Warkins & Curran, for the appellant.

Pike & CuMMIiNS, contra. \

Mr. Justice WaLKER delivered the opinion of the court.

This was a suit in chancery, to enjoin a judgment at law. The
grounds for equitable relief are: that the complainant was secu-
rity for one Whitfield, upon a delivery bond. That after the

"bond was forfeited and before the rendition of the judgment there-
on, Arrington, the creditor, without the kriowledge or consent of
the complainant, made a new contract with Whitfield, the prin-
cipal in the bond, by which he postponed the payment of the debt
to a further day. And also, upon the further ground, that after
the bond had been returned forfeited, and before suit upon it, the
creditor sued out an alias execution upon the original judgment
against Whitfield, the principal in the bond, and caused the same
to be levied upon the personal property of Whitfield, of value
sufficient to pay the debt, and that after such levy, by the order
of the creditor, the execution was réturned thhout sale or dispo-
sition of the property.

It becomes unnecessary to decide upon the merits of the equita-
ble defence here set up, or whether it is sustained by proof, until
we dispose of a preliminary question, as tc whether the defence,
conceding it to be sufficient, should not have been made upon
the trial of the case at law. :

It has been settled by the previous decisions of this court, that
this is a matter of defence over which the common law and the
chancery courts have concurrent jurisdiction. Hempstead & Con-
way vs. Watkins, ad. 1 Eng. 317. 1t is a complete legal defence,
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and may be pleaded as such, Caldwell vs. McVicar, 4 Eng. 418
and the defendant may elect to defend in a court of law, or
should he decline to defend there, he may set up such a defence in
chancery. Hempstead & Conway vs. Watkins. But should he
elect to defend in a court of law, and fail in his defence, he is
held to his election, and cannot again present his defence in a
court of chancery, unless there is an express averment of fraud,
surprise, accident, or the like, which may in some instances enti-
tle the party to relief in chancery, notwithstanding his defence at
law.  Garvin et al. vs. Squires, 4 Eng. 533. When the defendant
submits himself to the jurisdiction of the court of law, by offer-
ing any defence whatever, it matters not whether by demurrer to
the declaration, plea in abatement, or in bar, it amounts to an
election of jurisdiction, and having made such election, he must
make defence there, and whatever defence is not made, will be
considered as having been waived. Le Guen vs. Gouverneur, 1

John. Cases, 505.

In truth, from the moment he comes into the court of common
law to defend, his election is fixed, and he stands in all respects,
ds if it was a defence over which the common law court had ex-
clusive jurisdiction, and his excuse for a failure to make a fu”
and successful defence must be the same as if no such concur-
rent jurisdiction had ever existed.

In this case the parties were all before the court. The defend-
ant demurred to the plaintiff’s declaration, upon which issue was
joined, and judgment rendered. -This i5 a defence, a submis-
sion to the jurisdiction of the court, and an election, to defend
there. The nature of the defence itself is not so important. The
true enquiry is, has the court power to hear the defence, and has
the defendant elected to be heard in that court. If so, he must
abide his election. Courts of chancery abhor multiplicity of ac-
tions, and require vigilance at the hands of its favored suitors.
Such vigilance was clearly not shown in this case,” nor is any
reason assigned for declining to follow up his defence in a court
that had thus acquired jurisdiction of the parties, and where an
issue was tendered, upon which that court had full power to af-
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ford the same relief that is sought in this court. It must be re-
membered too, that before the case of Hempstead & Conway vs.
IWatkins, settled the practice differently, it was rather the favored
opinion that when the plaintiff tendered to the defendant an
issue in a court of law, upon which the defence was full and
complete in that court, such defendant was bound to make such
defence, or should he suffer a default,” he should not-be heard
thereafter in a court of chancery, even though such court had con-
current jurisdiction with the courf of law to heat and determine
the same. And there is certainly not wanting both good reason
and authority for this; for, admitting that the courts have con--
current jurisdiction, and are in all respects equally competent to
hear the defence, that which first gets jur‘isdiction of the parties,
and in which the issue is first tendered, would seem to have pre-
cedent right to adjudicate and finally settle the matter litigated.

We are not to be understood by these remarks as dissenting
from the correctness of the decision in the case of Hempsted &
Conwvay ws. Watkins, but simply as intending to show that the
rule should not be extended further. - In that case there was no
defence whatever: in this, there was a defence, an election to ap-
pear and defend. And in the absence of any sufficient excuse
for not having followed up that defense, the defendant will not
" be heard to complain in this court. Because from the time such

election was made, it ceased to be a matter of concurrent juris-
- diction, and became a matter exclusively within the jurisdiction
~of the common law court. The defendant was not deprived of

his right to select in which court he would make his defence, but

did elect, and having done so must abide by it.

- Ag therefore the court of chancery had no jurisdiction of this
case it becomes unnecessary to enquire whether the facts sustain
the equitable defence set up or not.

The decree of the Jefferson Circuit Court must therefore be re-
versed with instructions to assess damiages upon the dissolution
of the injunction and to dismiss the bill.




