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PErRKINS vsS. REAGAN.

The provision of the statute, requiring a bond for costs to be filed by a non-
resident before the institution of the suit, being express; and the Circuit
Court, having exercised its discretion in dismissing the bill for want of
such bond, this court will not control that discretion.

Appeal from the Circuit Court of Washington County in Chancery
The Hon. A. B. GI;EENWOOD, Circuit Judge, presiding.

Before the Hon. C. C. Scort, and D. WALKER, Judges, and
Hon. Epwarp Cross, Special Judge.

WAaLKER and WaTkins & CurraN, for the appellant, submit-
ted: that a court of equity would permit a complainant to amend
“for the furtherance of justice” at any time betore a plea is set
down for final hearing (2 Danl. Ch. Pr. 796) and for this reason
the court ought to have permitted the bond for costs to be filed,
as no injustice could have been done to the defendants.

Cross, Special Judge, delivered the opinion of the Court.

This case comes up by appeal from the Washington Circuit
Court. The record shows that Perkins, a citizen of the State of
Missouri, filed his bill of complaint, and sued out process of sub-:
poena, and a writ of injunction without having first filed in the
office of the Clerk of the Circuit Court, the obligation of a respon-
sible person residing in the State; acknowledging himself bound.
to pay all costs that might accrue in the suit, and that at the re-
turn term of such process the defendants filed their plea in abate-
ment, alleging the omission and “that the said complainant was -
at, and before the filing said bill of complaint, and the suing out
from before the Clerk of said Circuit Court, the said writs, a re-
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sident citizen of the State of Missouri, and from thence hitherto,
hath been and still is a citizen of said State,” and praying judg-
ment of dismissal &c. This plea was verified by the affidavit
. of one of the defendants. Afterwards, and before any action was
taken upon the plea, the complainant presented and asked leave
to file the bond of a resident citizen of the State of Arkansas, con-
ditioned to pay all the costs that might accrue, &c.; which bond
was shown to be fully sufficient for that purpose; but the court
refused to permit the same to be filed, and the plea being unan-
swered, entered a decree for the dismissal of complainant’s bill,
&c. It is insisted that the court below erred in refusing the bond
for costs, and dismissing. the bill.

The provisions of our statute bearing on the subject are, that
“in all suits of law or equity, where the -plaintiff, or person for
- whose use the action is commenced, shall not be a resident of
this State, the plaintiff, or person for whose use the action is
about to be brought, shall, before he institutes such suit, file in -
the office of the Clerk of the Circuit Court, in which the action is
to be commenced, the obligation of some responsible person, be-
ing a resident of this state, by which he shall acknowledge him-
self bound to pay all costs which may accrue in such action.”
and- further, “If any such action shall be commenced without fil-
ing such obligation, the Circuit Court shall on motion dismiss the
same,” &c. See Digest page 280, sec. 1 and 2.

Although the statute is in its phraseology, imperative, the exer-
cise of a sound discretion by the Circuit Court, in Cases analogous
to the one under consideration, has heretofore been recognized
in furtherance of justice, see Town vs. Evans, 6 Eng. 10. [b.
Modglin & Wife vs. Slay, 696. The provision of the statute be-
ing express, and this court having heretofore gone no further
than to recognize the exercise of a sound discretion by the Cir-
cuit Court in such cases, we do not regard the present as an open
question. Let the judgment of the court below be affitm-
ed with costs. :

- Warkins, C. J., not sitting.




